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ACTUAL TOTAL LOSS. 


§ 102. Marine.— Without Abandonment.—Where a damaged 
steamboat remains in specie, and can be repaired at any cost, 
however great, no actual total loss can be claimed without aban- 
donment. 


Globe Ins. Co. vs. Sherloek. 
Rep’d Jour’l. p. 515. 


BOND OF INDEMNITY. 


§ 103. Fire.—Liability for Invalid Claims.— What Constitutes 
a Valid Obligation.—Defendant executed a bond of indemnity to 
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an insurance company against all claims of C. against moneys 
paid by the company to the sheriff, and all costs, damages, and 
expenses arising therefrom. Held, that the word “claims,” in- 
cluded all such as were asserted by legal proceedings, whether 
afterward adjudged invalid or not. 

Lawrence vs. Miller, 2 Comst., 245. 

Held, that the company had a right to be indemnified for the 
expense of defending such illegal claims. 

Chamberlain vs. Beller, 18 N. Y., 115. 

The bond being under seal, there was a presumptive consider- 
ation which throws the onus of disproof on the obligor. The 
performance of a legal obligation of undoubted validity is not 
a sufficient consideration. 

Mcdonald vs. Wilson, 2 Cowan, 139; Crosby vs. Wand, 6 N. Y., 369. 

But if the obligation be doubtful a waiver of the right to con- 
test it constitutes such consideration. 

Russell vs. Cook, 3 Hill, 504; Seaman vs. Seaman, 12 Wend., 381 ; 
Palmer vs. North, 35 Barb., 382. 

Home Ins. Co. vs. Watson et al. 

Rep’d in August No. 
COLLISION. 


§.104. Fire.—Fire eaused by.—Barratry.—An insurance of a 
steamboat “against loss by fire only,’ must be held to embrace 
losses by fire generally without regard to the causes which pro- 
duced the fire. The policy excepted from losses from certain 
specified causes, but collision was not named among them. 
Held, that a fire caused by collision was a loss by fire within the 
meaning of the policy. 

United L. F. & M. Ins. Co. vs. Foote, 22 Ohio St., 350. 

Held, that a failure of the pilot to comply with the rules of 
navigation, if the violation is not willful or fraudulent, or grossly 
negligent, is not barratry in the event of damage resulting. 

Germania Ins. Co. vs. Sherlock. 

Rep’d Jour’l, p. 531. oO. 8. C. 


CORPORATION. 


§ 105. Frre.—Legality of organization.—Election of Directors.— 
The giving of a note to a corporation is an admission of its ex- 
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istence and an estoppel from denying that it is legally organized. 

Society vs. Perry, 6 N. H., 164; Ang. & A. on Corp., 381. 

In an action brought by a corporation, the defendant by plead- 
ing the general issue admits its capability of sustaining an action. 
A plea that there is no such corporation must be either in bar 
or statement. 

School District vs. Blaisdell, 6 N. H., 197; Concord vs. McIntire, 6 N. 
H., 527. 

The by-law of a company requiring directors to be chosen at 
the annual meeting does not imply that elections held at other 
times shall be wholly void. The law is merely directory. Irre- 
gular elections are only voidable. 

Hicks vs. Launaston, Rolle’s Ab. 514; The King vs. Poole, B. R. H., 27; 
Prowse vs. Fort, 2 Bro., P. C.; People vs. Runkle, 9 Johns., 147; Rex vs. 
Loxdale. 1 Burr., 447; Rev. vs. Leicester, 7 B. & C., 12; Dwarris on 
Statutes, 714. ‘ 

The acts of such officers are binding while they retain office 
and the legality of their election cannot be brought collaterally 
in question. 

Nashua Fire Ins. Co. vs. Moore. 

Rep’d Jour’l, p. 494. N. H. 8. C. 


§ 106. Fire.—Action of Creditors against—The creditor of an 
insolvent corporation, for which a receiver has been appointed 
under article 2, title 4, of the New York Revised Statutes, must 
have his right to share in the distribution of its effects deter- 
mined in the action or proceedings in which the appointment is 
made. A motion to compel the payment of a judgment by the 
receiver, obtained in a suit begun after his appointment, in ano- 
ther district, will be denied. The remedy must be sought by ap- 
plication to the court in the district in which the receiver was 
appointed and in the action in which the appointment was made. 

Rinn vs, Astor Fire Ins. Co. 

Report in August No. N.Y. Com. A. 


EXECUTION. 


§ 107. Fire.—Znsurance Money due is attachable though the 
Goods insured would have been exempt.—An insurance company 
will be charged as trustee in execution process when the debt 
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which it owes the principal defendant is solely for the amount 
due on a policy of insurance upon household furniture, although 
the furniture at the time of its destruction by fire was exempt 
from attachment. 


Wooster vs. Page and Trustee. 
54 N. H. Reports. 


OTHER INSURANCE. 


§ 108. Frre.— Whether valid or not.—The first policy provided 
that “if the insured shall have existing, during the continuance 
of this policy, any other contract for insurance, (whether valid or 
not,) unless consented to etc., then this insurance shall be void.” 
A second policy was afterward taken out, without notice, in ano- 
ther company, containing the usual clause against double insur- 
ance. In an action to recover on the second policy, Held, that 
the insurance in the first company was subsisting within the fair 
meaning of the condition in the second policy at the time that 
policy was obtained, and the second policy could not be held lia- 
ble for property covered by the first. 

Gale vs. Ins. Co., 41 N. H., 170; Jackson vs. Mass. Ins. Co., 23 Pick., 
418 ; Clark vs. N. E. Ins. Co., 6 Cush., 342 ; Barrett vs. Union Ins. Co., 7 
Cush., 179. 

In the opinion of the court the first policy was not rendered 
void because a nugatory policy constitutes no contract, and any 
such condition concerning an invalid contract is void for repug- 
nancy. 

Gee vs. Cheshire Co. Mut. Fire Ins. Co. 

Rep’d Jour’l, p. 489. 


PLEADINGS AND PRACTICE. 


§ 109. Lire.—Lrror in Complaint, Answer, Admission of Evi- 
dence, and Instruction to Jwry.—In a suit for recovery it was suf- 
ficient to set forth in the complaint the amount of premium paid 
down, and annually thereafter ; it was not necessary to set forth 
the accruing obligations. The beneficiary agreed that the truth- 
fulness of the insured’s answers should form the basis of the 
contract. Held, that as this agreement was not the foundation 
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of the action it was not necessary to be set forth in the com- 
plaint and made an exhibit. 
Commonwealth Ins. Co. vs. Monninger 25 Ind., 352. 


Where two paragraphs of the answer were substantially the 
same, and allowed the same evidence to be introduced, it was no 
error to strike out one. Knowledge of the truth or falsity of the 
insured’s answers by the beneficiary was immaterial. They 
were warranties of the insured to the company. It was not 
error to strike out of the answer an interrogatory intended to 
elicit only such knowledge. 

Kaerner vs. Baldwin, 39 Ind., 474; Kacks vs. Yard, 4 Am. Law Times 
R., 68. 

The jury along with their general verdict replied to an inter- 
rogatory whether or not the doctors examined the urine and 
found fibrinous casts, “the weight of evidence justified the 
jury in answering no.” They answered the question, whether or 
not the insured had disease of the kidneys for which he received 
medical treatment, “ He may have received medical treatment 
for that disease, but we believe if he did, he received treatment 
for a disease he did not have.” Held, that it was no error to 
refuse to require fuller answers. Where there was conflicting 
evidence and the verdict was not so groundless as to startle the 
sense of justice, refusal to grant a new trial was not error. Any 
variance between any pleading and copy of a written instrument 
filed, as to matter of description or legal effect, may be amended 
at any time as of course, before judgment, without causing a con- 
tinuance. 

2G. & H., pp. 104, 378 ; Maxwell vs. Day, 45 Ind., R. 

The report of a physician adopted by both parties as ex- 
aminer of the company was proper rebutting evidence against 
the company. A conversation between the company’s agents on 
the subject in controversy and within the scope of their agency 
was proper evidence for the beneficiary. General instructions 
of the company to its agents not binding on the claimant are 
not evidence. A refusal to submit to the jury interrogatories 
whose decision would not control the general verdict was not 
error. To the question whether the insured had had dropsy or 
disease of the kidneys within ten years, he answered “ No,” 
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The court instructed that the answer was a warranty, and if 
untrue the finding must be for the company. Held, that a refu- 
sal to instruct that if the insured had had or been sick with 
these diseases during the time specified, the finding must be for 
the company, was not error. The instructions given amounted 
to the same as those asked for. The insured answered the 
question whether he had had any; sickness during the last ten 
years, “ Erysipelas in 1863, severe cold last spring.’ Held, that 
he did not warrant he had not been sick with two diseases not 
specified in the previous question. 


Dayton Ins. Co. vs. Kelly, 24 Ohio State R., 345, (4 Ins. Law Journal, 
69.) 


Mutual Benefit Life Ins. Co. vs. Cannon. 
Report in August No. 


PRACTICE. 


§ 110. Marine.—Frroneous Instructions—Where the court er- 
roneously instructed that an actual total loss can be claimed 
without abandonment if the cost of repairs was excessive, and 
the jury may have assessed damages on this false principle, al- 
though they found that the vessel remained in specie and was 
repaired by the insured, the judgment will be reversed. 

Giobe Ins. Co. vs. Sherlock. 


PREMIUM NOTES. 


§ 111. Frre.— Assessment of.—The charter of a mutual com- 
pany provided that every person insured should deposit a note 
for an amount equal to the premium, to be assessed and col- 
lected as deemed expedient by the directors, and all such pre- 
miums and deposits should be considered the absolute funds of 
the company, and applied first to payment of expenses, second 
to money borrowed, and thirdly, of losses and notes given in 
payment of losses: and in case the absolute funds were absorbed 
by losses, each member should be liable during the term of his 
policy, not exceeding two dollars for each dollar of premium and 
deposit. Held, that the absolute funds can be collected at any 
time and applied to any debts and liabilities whether before or 
since the insured became a member. 
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Ins. Co. vs. Harvey, 45 N. H., 292 ; and Ins. Co. vs. Fitzpatrick, 2 Gray, 
279, distinguished ; Long Pond Ins. Co. vs. Houghton, 6 Gray, 77. 


Nashua Fire Ins. Co., vs. Moore. 


REFORM OF POLICY. 


§112. Marine.— Use of Two Ports instead of One.—Application 
was made by letter for insurance “on the charter-party of the 
bark Maria Henry—voyage from Liverpool to Cuba, and to 
Europe via Falmouth, for orders where to discharge.” After 
some correspondence regarding the rate, the company wrote, 
“ We will write upon the charter of the bark Maria Henry as 
proposed by you, Europe to Cuba and back to Europe—at 3} 
per cent., net; it is worth something, you know, to cover the risk 
at the port of loading in Cuba.” Insurer replied, “I accept 
your proposition ; please insure—at and from Liverpool to Cuba 
and to Europe via a market port for orders where to discharge.” 
The policy was “on charter of bark Maria Henry at and from 
Liverpool to port of discharge in Cuba, and at and thence to 
port of advice and discharge in Europe.” The vessel proceeded 
from Liverpool to a port of discharge, and thence to another 
port of loading in Cuba, and was lost on her return. Held, that 
the correspondence constituted a preliminary agreement. The 
policy was intended to put this agreement in a more full and 
formal shape. The assured must be presumed to have read the 
correspondence with care, and to have assumed that the policy 
conformed to the agreement therein. The principles upon which 
a court of equity will reform the contract are those stated in 
Hearne vs. New England Mutual Marine Ins. Co. [4 Ins. Law 
Journal.| The correspondence implies that the port of loading 
might be one other than the port of discharge, and what is im- 
plied is as effectual as what is expressed. 

Dickey vs. Balt. Ins. Co.,7 Cr., 327; Bond vs. Nutt, 2 Cowper, 601; 
Tholluson vs. Ferguson, 1 Doug., 360 ; Cruikshank vs. Jansen, 2 Taunt., 
310. 

The clear terms of the preliminary agreement warrant a court 
of equity in reforming the contract as expressed in the policy 
to allow the use of two ports in Cuba. 


Equitable Safety Ins, Co. vs. Hearne. 
Report in August No. 
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SUICIDE. 


§ 113. Lire.—* Act and Intention.” —* Sane or Insane.”—The 
policy provided that “in case of death by his own act and inten- 
tion, whether sane or insane, the company shall not be liable for 
the sum insured.” Held, that the word “intention” did not es- 
sentially vary the legal meaning of the clause, which is the same 
as in the case of Bigelow vs. the Berkshire Co. Life Ins. Co. (U. 
8. C.C., N. D. Ill.) The intention of the company was to pro- 
tect itself from liability in case of suicide while the insured was 
insane as well as sane. The company had a right to so restrict 
its liabilities, and no degree of insanity will avoid the condition. 

Life Ins. Co. vs. Terry, 15 Wallace, 580, distinguished. 

Pierce vs. Travelers’ Ins. Co. (3 Ins. Law Journal, 442.) 

Chapman vs. Republic Life Ins. Co. 

Rep’d Jour’l, p. 511. 
SUBROGATION. 


$114. Marine.—As against the Insured.—Where in a collision 
both vessels were owned by the insured, the rule that an under- 


writer is subrogated to the rights of the insured as against a 

stranger does not apply if the collision was caused by mere 

negligence on the part of the officers and crew of the injuring 

vessel. If the injury was caused however by willful wrong or 

fraudulent act on their part, then such act was available as a de- 

fense to an action on the policy with or without an abandonment. 
Globe Ins. Co. vs. Sherlock. 


—§ 102. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


Irom certified transcripts in our possession. 


SUPREME COURT OF NEW HAMPSHIRE. 


DeEcEMBER, 1874. 


GEE 


CHESHIRE COUNTY MUT. FIRE INS. CO.* 


The plaintiff obtained a policy of insurance from the Niagara Insurance Co. on his 
house, barn, and other property, which contained a condition that ‘if the as- 
sured shall have existing, during the existence of this policy, any other contract 
for insurance (whether valid or not) on the same property, unless consented to 
ete., then this insurance shall be void.” Afterward, without surrendering or 
canceling this policy, he obtained a policy from the defendants on part of the 
same property, which contained the usual condition against double insurance. 
Up to the time the property was destroyed by fire the plaintiff was not aware 
of the condition in either policy, and acted in good faith throughout. 

Held, that insurance in the Niagara company was subsisting, within the fair mean- 
ing of the condition in the defendants’ policyat the time that policy was obtained, 
so that the plaintiff cannot recover in this action for property covered by the 
Niagara policy. 

Quere, whether the condition in the Niagara policy, so far as it speaks of an inva- 
lid contract of insurance, is not void tor repugnancy to the contract of indem- 
nity of which the policy is evidence. 


The following facts were agreed by the parties for the purpose of 


obtaining the opinion of the court thereon. The action is assumpsit 
on a policy of insurance. 


* To appear in 55 N. H. Reports. Syllabus by the official reporter, John M. Shirley. 
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On the first day of January, 1868, the plaintiff, Austin W. Gee, ob- 
tained a policy of insurance from the Niagara Fire Insurance Com- 
pany on his house, barns, furniture, and produce in Marlow, N. H. 
This policy contained the following proviso: “And provided further, 
if the assured, or any other person or parties interested, shall have 
existing, during the continuance of this policy, any other contract or 
agreement for insurance (whether valid or not) against loss or dam- 
age by fire on the property hereby insured, or any part thereof, not 
consented to by this company in writing, and mentioned in or in- 
dorsed upon this policy, then this insurance shall be void and of no 
effect.” On August 22, 1870, the plaintiff obtained a policy from the 
defendants on the same property, and also on hog-house, 14 by 19 
feet, the sum of fifty dollars and on clothing in said dwelling-house 
and L, one hundred dollars. Sec. 10, of the defendants’ act of incor- 
poration is as follows, viz.: “And be it further enacted, that if insu- 
rance on any house or building shall be and subsist in said company 
and in any other office, or from and by any other person or persons, 
at the same time, the insurance made in and by said company shall 
be deemed and become void, unless such double insurance subsist with 
the consent of the directors, signified by indorsement on the back of the 
policy, signed by the president and secretary.” The act of incorporation 
of the defendants, and the proviso in the first mentioned policy, are in 
very fine print, and the clause against double insurance in neither of 
the policies was known to the plaintiff, who acted in good faith 
throughout, until the property was destroyed. 


Warr, for Plaintiff. 
Waeeter & Favurxner, for Defendant. 


Lapp, J. 

In Gale vs. Ins. Co., 41 N. H., 170, the plaintiff, having a valid 
insurance in one company, with a condition against double insurance, 
obtained a policy in another company which also contained a similar 
condition; and it was held, in accordance with the general current of 
authority, that the first policy was not rendered invalid, for the reason 
that the second never had any vitality, and did not constitute any 
breach of the condition in the first. 

In the present case, up to the moment when the form of a contract 
with the defendants was completed, the plaintiff had a valid contract 
of insurance with the Niagara company. But now it is said that the 
idle ceremony of taking out an invalid policy with the defendants was a 
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breach of a condition found in the policy of the Niagara company, 
not indeed against double insurance, but, if it amounts to anything, 
a condition against an attempt to procure double insurance ; that 
thereupon the Niegara policy became void, and therefore the argu- 
ment is, there was no instant of time when there was a double insu- 
rance, and so the defendants’ policy is still in full force, notwithstand- 
ing their condition. In other words, that the whole force and effect 
of the law, as settled in this State, as well as in other jurisdictions, is 
avoided, or, to use a more appropriate expression, is evaded, and a 
policy which otherwise would have been nugatory in its inception, by 
virtue of an express condition incorporated into it, made valid and of 
binding force by four words, found inclosed in brackets, in the middle 
of the condition, finely printed, in the Niagara policy. 

Iam unable to adopt this view. Doubtless insurance companies 
may insert conditions in their policies to protect themselves against 
the mischiefs of double insurance; and, unless such conditions are 
repugnant to the contract evidenced by the policy, or are for some 
other legal cause inoperative, effect will be given to them in accor- 
dance with the intention of the parties as expressed in the instrument. 

The condition in the defendants’ policy is the usual condition in- 
serted for this legal and proper purpose; and it seems to me it would 
be straining a point, as well as introducing a refinement which the 
law ought not to tolerate, to hold that the Niagara policy did not sur- 
vive the execution of ;the defendants’ policy so as to render the 
same invalid, within the fair and sensible construction of that condi- 
tion. The construction contended for would, as it seems to me, tend 
to invite rather than discourage the introduction into policies of insu- 
rance of astute and perplexing conditions, and to promote rather 
than discountenance the worst kind of rivalry between rival com- 
panies to see which should succeed best in protecting themselves in 
this way against liability in case of loss, at the expense of others at 
least equally entitled to the equitable consideration of the court, or at 
the expense of the assured. 

I am of opinion that when the plaintiff, without surrendering or in 
any way canceling or intending to cancel his policy in the Niagara com- 
pany, procured another policy onthe same property from the defen- 
dants, there was a double insurance within the fair meaning of the 
condition in that policy, and that the defendants cannot be held liable 
for the loss of the property covered by the Niagara policy. 

This is as far as it is necessary to go in the present case. But it is 
not to be understood that I accept the view that the Niagara policy 
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was rendered invalid by the nugatory act of the plaintiff in procuring 
a policy from the defendants. 

The condition under consideration in the Niagara policy, as already 
remarked, is not against double insurance, nor is it against any speci- 
fied act on the part of the plaintiff, like the obtaining of an invalid 
policy in some other company; but it is expressed in terms very vague 
and very general, against the making of an invalid contract of insur- 
ance. What is an invalid contract of insurance? Obtaining a nuga- 
tory policy in some other company has been held over and over again 
not to constitute any contract at all. It confers no rights on the one 
hand, and imposes no obligations on the other. It is not a contract, 
it is a mere nullity. How can that which is not a contract, in any le- 
gal or even popular sense Of the term properly be called an invalid 
contract? Suppose the plaintiff had gone through the form of mak- 
ing a contract with some person who represented that he had authority 
to act for and bind some insurance company, when in point of fact he 
had no such authority, and in that way obtained a policy which was 
void by reason of fraud or forgery, or both, on the part of the pre- 
tended agent: would that constitute an invalid contract of insurance 
within the meaning of this condition ? 

Illustrations and queries of this sort, showing the extraordinary na- 
ture of the questions that might arise in the construction of such a 
condition, need not be multiplied. I only desire to say, that I am 
not satisfied that the act of the plaintiff brings the case within the 
terms of the condition, even admitting that the condition is in any 
view a valid one. But I am not prepared to admit that the condition 
is a valid one. I do not suppose it would be contended that a con- 
dition that the policy should be void in case the plaintiff did nothing 
at all, would be a valid condition. Most certainly it would be void for 
repugnance. How does it change the legal aspect of the matter to say 
that it shall be void if he does an act which, in the eye of the law, 
amounts to exactly the same thing as}though he had done nothing 
at all? The utmost that can be said of it is, that it is a condition 
against an attempt to procure double insurance; and is it to be held 
that such a condition is legally consistent with the scope and effect of 
the contract, as evidenced by the policy? If an attempt, resulting in 
total failure, may be allowed the effect to avoid a policy, why not al- 
low a simple purpose or intention, formed in the mind of the assured 
but never put into action, the same force whenever such secret pur- 
pose can be discovered? I think I should hesitate before coming to 
the conclusion that a condition, declaring the policy forfeited if the 
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assured makes an abortive attempt to procure double insuranee, is so 
consistent with the contract to which it is annexed that it can be up- 
held in giving construction to the whole instrument taken together. 

It may be said that an invalid contract of insurance, if believed by 
the assured to be valid, furnishes the same temptation to a fraudulent 
destruction of the-property by him as though it were valid; and that 
is doubtless true. But the answer is,“ that this has not heretofore 
been regarded as a sufficient reason for holding both policies void, as 
is shown by the case of Gale vs. The Ins. Co. The supposed double 
insurance would, of course, be evidence more or less cogent for the 
jury to consider upon the question whether the assured burnt his own 
property; but it does not furnish a legal reason why a condition which 
ought to be held void for repugnancy, on a fair construction of the 
whole instrument in which it is found, should be declared valid. 

If these views be correct, they bring us to the same result already 
reached by another road; for, if the condition against an invalid con- 
tract of insurance contained in the Niagara policy be held in opera- 
tion, the case stands in all respects like Gale vs. Ins. Co.; and there 
can be no recovery against the defendants, upon the fact stated in the 
case, except for the hog-house and the clothing, which were not cover- 
ed by the Niagara policy. 


Smits, J. 

The question raised in this case was settled in Gale vs. Ins. Co., 41 
N. H., 170, which is in conformity with the general current of authori- 
ties. It is claimed, however, by the plaintiff, that, inasmuch as the 
policy of the Niagara company provides that by the existence of any 
other agreement of insurance, whether valid or not, the insurance in 
that company shall be void, that the policy must inevitably be void, 
and being so void, there is nothing to prevent the validity of the policy 
of the defendant company. Even if the first policy be void for that 
reason, I do net think that fact wiil make valid the second. At the 
time the plaintiff agreed with the defendants for the second policy, 
he had a valid policy in the Niagara company, and that, by the terms 
of the defendants’ policy, rendered the second policy void. Jackson 
vs. Massachusetts Ins. Co., 23 Pick., 418; Clark vs. New England Ins. 
Co., 6 Cush., 342; Barrett vs. Union Ins. Co., 7 Cush., 179. If, then, 
the Niagara policy became void, as contended by the plaintiff, as the 
result of his procuring a second policy, the question arises whether 
both policies are not void. 
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I do not think, however, that the provision in the Niagara policy 
hat an invalid agreement for insurance shall render that policy void 
thas that effect, for the reasons suggested by my brother Lapp, namely 
(1) that a nugatory policy constitutes no contract at all—it is a mere 
nullity; (2) that such a condition is not a valid one, being void for 
repugnancy, and inconsistent with the scope and effect of the contract. 


Foster, C. J., C. C.—I entirely agree with the views and conclusions 
of my brethren. 
Case discharged. 


SUPREME COURT OF NEW HAMPSHIRE. 


Decemser 9, 1874. 


NASHUA FIRE INS. CoO. 
vs. 
MOORE.* 


The charter of a mutual fire insurance company provided that every person be- 
coming insured therein should pay upon the execution of his policy the pre- 
mium thereon, and in addition thereto deposit his written agreement to hold 
himself liable for an equal amount in the capital stock of the company, to be 
assessed and collected by the directors in such sums and at such times as they 
should deem expedient ; that all premiums and deposits thus made should be 
considered the absolute funds of the company, and be applied, first, to the 
payment of the expenses of the company ; secondly, of money borrowed ; and, 
thirdly, of losses and notes given in payment of losses ;—and in case losses 
should happen so as to consume the absolute funds of the company,each mem- 
ber should be held to pay, at the discretion of the directors, during the term of 
his policy, a sum not exceeding two dollars for each dollar of premium and 
deposit. Held, that such a deposit note was subject to collection at any time, 
at the discretion of the di. ectors, for the purpose of discharging expenses, 
debts, and losses of the company ; that it was not necessary to enforce pay- 
ment of such notes by a general assessment ; and that such note might be col- 
lected to pay losses and expenses which accrued before the maker became a 
member of the corporation. 

One who gives a note to a corporation will not be permitted to deny that there is 
such a corporation. 

In an action brought by a corporation, the defendant, by pleading the general 
issue, admits that plaintiffs are a corporation capable of sustaining an action. 

A provision in the by-laws of a corporation, which requires the directors to be 
chosen at the annual meetings of the corporation, is directory only, and no 


* To appear in 55 N. H. Rep. sy labus ond case by the official reporter, J. M. Shirley. 
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restrictive. Its observance is not essential to the exercise of the power of elec- 


tion. 

The legality of the election of directors of a corporation cannot be brought colla- 
terally in question ; but proceedings must be instituted for the express pur- 
pose of evicting them, if not properly elected. 


Assumpsit, on three notes signed by the defendant and payable to 
the plaintiffs, on demand,—one for $17.75, dated Nov. 2, 1867; one 
for $5, dated May 10, 1868; and one for $22.50, dated May 11, 1869. 
Each note contained the following stipulation : “The above note is to 
be paid for the purpose and in pursuance of the act incorporating 
said company, and the by-laws thereof, and not otherwise.” Writ 
dated Dec. 18, 1871. The case was tried by the court, and the fol- 
lowing facts were found : 

The plaintiffs produced a book purporting to be a record-book of 
the plaintiffs, in which was written the following : 

Office of Nashua Fire Insurance Co., 7} o’clock, Feb., 24, 1870, P. 
M. The directors met at the above time and place. Present H. T. 
Morrill, M. W. Merrill, Geo. McQuesten, J. W. White, F. F. Kimball, 
J. G. Blunt, and E. B. Hammond. On motion of J. W. White, pro- 
ceeded to ballot for directors. Whole number of votes cast, 7; neces- 
sary for a choice, 4. J. D. Otterson, C. F. Stetson, C. B. Hill, H. F. 
Courser, H. T. Morrill, M. W. Merrill, Geo. McQuesten, J. W. White, 
F. F. Kimball, J. G. Blunt, E. B. Hammond, had seven each, and 
were declared elected. On motion of M. W. Merrill, an assessment 
of one hundred per cent. on all notes given for policies that had not 
expired prior to noon of February 8, 1870, was voted; and ninety per 
cent. on all notes given on policies that were in force when loss or 
losses occurred during either of the years 1867, 1868 or 1869, but had 
expired prior to February, 8, 1870. On motion of J. W. White, voted 
adjourn. A true record:—attest—J. B. Fassett, secretary and trea- 
surer. The assessment, if valid, would be of 90 per cent. of the first 
note, and 100 per cent. of the other two. The charter of the plain- 
tiffs, passed in 1856, contains the following provisions: Sec. 1. The 
company may make by-laws. Sec. 2. All persons who may become 
insured under this act, and also their legal representatives, continu- 
ing to be so insured as is hereinafter provided, shall be members of 
this corporation, for and during the time specified in their respective 
policies, and no longer, and shall at all times be concluded by the 
provisions thereof. Sec. 3. The property and affairs of said company 
shall be controlled and managed by a board of directors, who shall 
be members of the same, and be chosen by ballot at the annual 
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meeting thereof, and shall hold their offices during one year, and un- 
til others chosen shall have accepted of the trust in their stead. All 
vacancies happening in said board during the interval between the 
annual meetings may be filled by the remaining members, and a 
majority of the board shall constitute a quorum for the transaction of 
business. This board shall elect one of their number to act as presi- 
dent; they shall hold their meetings monthly, or oftener, as the 
affairs of the company shall require, and shall keep a record of their 
proceedings. Sec. 4. That the directors shall, from time to time, 
appoint a secretary, treasurer, * * * and may remove them at 
pleasure. Sec. 6. Every person becoming insured by said company 
shall pay, upon the execution of his policy and before the delivery 
thereof, the premium thereon, and, in addition thereto, deposit his 
written agreement to hold himself liable for an equal amount in the 
capital stock of the company, to be assessed and collected by the 
directors, in such sums and at such times as they shall deem expedi- 
ent. All premiums and deposits thus made shall be considered the 
absolute funds of the company, and shall be liable and held pledged 
to pay, first, the expenses of the company ; second, money borrowed; 
third, losses and notes given in payment of losses; but in case losses 
should happen so as to consume the absolute funds of the company, 
then each member shall be held to pay, at the discretion of the direc- 
tors, during the term of his policy, a sum not exceeding two dollars 
for each dollar of premium and deposit. The premiums and deposits 
shall be returned to members as a dividend at the expiration of their 
respective policies, in a ratable proportion, after deducting for ex- 
penses and losses such part thereof as the directors may deem prop- 
er. Sec. 12. The annual meeting of the company shall be holden at 
said Nashua, on the first Monday of August in each year, or such 
other day as the said company may appoint. Sec. 15. That this act 
shall be subject to all the provisions and restrictions of the laws of 
this State in relation to corporations. 

The by-laws of the company contain the following provisions : 

Art. 1. The annual meeting shall be holden on the first Monday 
in August annually. All meetings shall be notified by advertisement 
published in one or more newspapers printed in the city of Nashua, 
at least ten days before the time of meeting; but in case of omission 
to notify the annual meeting as aforesaid, the same shall not thereby 
be lost, but shall be adjourned for the transaction of business until 
the requisite notice shall be given. Special meetings may be called 





1875. j Nashua Fire Ins. Co. vs. Moore. 497 


by the directors, and shall be called on the request of the owners of 
one tenth of the property insured. At the annual meeting, it shall 
be in order to an act on any subject within the powers of the corpora- 
tion. At special meetings, the subject to be acted on must be speci- 
fied in the notice of such meetings. Art. 2. No risk in any one 
policy shall exceed $3,000. Art. 4. The directors shall hold their 
stated meetings at the company’s office, on the afternoon of Satur- 
day preceding the first Monday of each month. 

The defendant objected that there was no competent evidence to 
prove any record of the company, or that there is or ever was any 
officer of the company properly chosen or qualified, or that there had 
ever been any legal meeting of the company or directors, or that the 
assessment purporting to have been made February 24, 1870, was 
made by persons authorized to make it, or that there was any cause 
for making it, or that any of the proceedings were valid or binding 
on the defendant. 

Mr. Fassett, being sworn as a witness, produced said book, and, 
subject to the defendant’s exception, testified that he was the seere- 
tary and treasurer of the company; that the book was the record 
book of the company; that the records in it purporting to be made 
by him were made by him, and were correct; that there was no record 
of notice of the directors’ meeting held February 24, 1870; that he 
gave the directors personal notice of that meeting ; that there were 

$1,000, another of $600, and another (Dr. 
Moore’s), $4,650, which the company were unable to pay. 

At the first meeting of the grantees, under the plaintiff’s charter, E. 
P. Emerson was chosen clerk, and duly sworn. There is no record 
that any one else was ever sworn as an officer of the company, and no 
one else ever was so sworn. The record in the book of the first and 
some other meetings, including the signature of the clerk, was written 
by the son of said Emerson, by his direction. The record of several 
meetings, when George Stark was clerk pro tem. was made by the 
same person in the same way, in one instance pro tem. after the sig- 
nature being accidentally omitted. There is no record of notice of 
any meeting. Notice of annual meetings was formerly published; but 
about 1865 that practice ceased, and the only notice of any meeting 
afterward was by the secretary personally notifying those who were 
considered the directors, and by others happening accidentally to be 
informed. This method of giving notice was adopted in good faith, 
to save the expense of printing, which had been fonnd to be practical- 
ly useless, as the meetings were not attended by anybody but those re- 
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garded as directors. The last meeting of the company was October 
3, 1866, when eleven directors were chosen. After that the directors 
were elected by the directors. The only time Fassett was elected sec- 
retary was by the directors, October 4, 1866. August 7, 1865, was 
the only time he was chosen treasurer by the company, and he never 
gave a bond. Dr. Moore had three policies,—one of $2,500 on his 
barn, one of $2,000 on his house, and one of $1,000 on his personal 
property. Of the persons acting as directors in making the assess- 
ment, February 24, 1870, Hammond and McQuesten were not then 
members of the company. McQuesten’s policy expired September, 
1868. He was one of the original grantees in the charter, and he 
had been elected director at every meeting of the company, and of 
the directors, when directors had been chosen. Merrill was first 
elected at the annual meeting, September 22, 1858, and was re-elect- 
ed at every subsequent election, and his policy was in force February 
24, 1870. Morrill and Blunt were elected at the annual meeting, 
August 1, 1859, and re-elected at every subsequent election, and their 
policies had not expired February 24, 1870. Otterson and White 
were elected at the annual meeting, August 6, 1860, and were re- 
elected at every subsequent election, and their policies had not ex- 
pired February 24, 1870. F. F. Kimball was elected January 22, 
1869, (to fill a vacancy caused by the death of his brother,) and 
February 24, 1870. All these were present and voted for the assess- 
ment, February 24, 1870, and the vote was unanimous. 

Merrill and Blunt held partnership policies. At the annual meeting, 
August 7, 1865, besides those already mentioned as elected directors, 
L. W. Noyes, Geo. Stark, Franklin Munroe, Elijah Colburn, Alvah 
Kimball, H. F. Courser, C. B. Hill, E. B. Hammond, Josiah Fleeman, 
Luther Pollard, L. H. Clement and Charles F. Stetson, were elected 
directors. The whole number elected at that time was eighteen. Kim- 
ball died in June, 1869, Clement in May, 1868, and Noyes in March, 
1867, and the policies of Stark, Munroe, Hill, Hammond, Pollard, and 
Stetson had expired before February 24, 1870. The defendant had due 
notice of the assessment within a week after it was voted. Upon the 
foregoing facts judgment is to be rendered unless the defendant elects 
a trial on the question whether the notes were obtained by fraudulent 
representations. The books and papers used at the trial may be re- 
ferred to as part of this case. 

H. B. Aruerroy, for the plaintiffs, cited Berry vs. Osborn, 28 N. H., 
283; Rix vs. Ins. Co., 20 N. H., 198 ; Long Pond M. F. Ins. Co. vs. 
Houghton, 6 Gray, 77; Despatch Line vs. Bellamy Co., 12 N. H., 205; 
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Edgerly vs. Emerson, 23 N. H., 557; Hilliard vs.Gould, 34 N. H., 239; 
U. S. Bank vs. Dandridge, 12 Wheaton, 66. 

W. W. Batzzy, for the defendant, cited Ins. Co. vs. Fitzpatrick, 2 
Gray, 279; Ins. Co. vs. Harvey, 45 N. H., 292; Gen. Stats. 276, secs. 
8, 9; ib. 277, sec. 15; Charter, sec. 3; Haynes vs. Brown, 36 N. H., 545; 
Chelmsford Co. vs. Demarest, 7 Gray, 1; Ins. Co. vs. Westcott, 14 
Gray, 442. 


Smira, J. 

Two questions are raised in this case. 

1. Must the plaintiffs show that the assessment of February 24, 
1870, was needed to pay losses and expenses before they can recover ? 

2. Can the right of those persons to hold the office of directors, 
who assumed to act as such, February 24, 1870, be called in question 
in this suit ? 

1. By section 6 of the plaintiffs’ charter, every person becoming in- 
sured is required to pay a premium in cash, and to deposit his written 
agreement to hold himself liable for an equal amount in the capital 
stock of the company, to be assessed and collected by the directors in 
such sums and at such times as they shall deem expedient. The pre- 
miums and deposits thus made are considered the absolute funds of the 
company, and are made liable and held pledged to pay (1) the expenses 
of the company, (2) money borrowed, (3) losses, and notes given in 
payment of losses. In case it should happen that the absolute funds 
of the company should be consumed, each member is liable to pay, at 
the discretion of the directors during the term of his policy, a sum not 
exceeding two dollars for each dollar of premium and deposit. 

A distinction is here made between the absolute funds of the com- 
pany, and funds raised by ordinary assessments after the absolute 
funds have been expended. It has been settled, both in this State 
and in Massachusetts, that in assumpsit by a mutual fire insurance 
company against one of its members, upon his premium note promis- 
ing to pay the company a certain sum of money in such portions and 
at such times as the directors of the company may, agreeably to their 
charter and by-laws, require, where such member is liable to assessment 
only for losses and expenses occurring during the term mentioned in his 
policy, the plaintiffs cannot recover unless they show an assessment 
duly made for such losses or expenses. Insurance Co. vs. Harvey, 45 
N. H., 292; Insurance Co. vs. Fitzpatrick, 2 Gray 279. 

If this suit were to recover an assessment not exceeding two dollars 
for each dollar of premium and deposit, it must fail, because the plain- 
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tiffs have failed to show what expenses and losses were included in the 
assessment. The case shows that there were several! losses,—one of 
$1,000 another of $600, and another of $4,650; but when they occurred, 
whether before or during the term covered by the defendant’s policy, is 
not shown. But the absolute funds of a mutual insurance company 
stand differently. They can be collected at any time under the direc- 
tion of the directors, and when collected be applied to the discharge of 
any debts and liabilities of the company—even losses and expenses 
which occurred before the insured became a member of the corporation. 
Long Pond Ins. Co. vs. Houghton, 6 Gray 77. Whether this provision 
of the plaintiff's charter is a wise one, or is equitable, is a question 
not open to inquiry. It is the law as enacted by the legislature, and 
was assented to when the defendant accepted his policy. 

2. The second question relates to the legality of the organization of 
the company, and of the election of the directors. The legality of its 
organization, or the fact of its existence, is not open to the defendant 
to question. The giving of a note to a corporation is an admission by 
the defendant of the existence of the corporation, and he is not permit- 
ted to deny that there is a duly organized corporation. Society vs. Perry, 
6 N. H., 164; Ang. & A. on Corp., 381; and in general, when a defen- 
dant intends to insist that there is no such corporation, he must plead 
it either in bar or statement. School District vs. Blaisdell,6 N. H., 197; 
Concord vs. McIntyre, 6 N. H., 527. Whether there was a board of 
directors capable of acting, on February 24, 1870, presents a question 
of more difficulty. 

By section 3 of the company’s charter, it is provided that the prop- 
erty and affairs of the company shall be controlled and managed by a 
board of directors, who shall be members of the company, and be 
chosen by ballot at the annual meeting thereof, and shall hold their 
offices during one year, and until others chosen shall have accepted 
the trust in their stead. Vacancies happening between the annual 
meetings may be filled by the remaining members, and a majority is 
constituted a quorum for the transaction of business. 

By article 1 of the by-laws, it is provided that the annual meeting 
shall be holden on the first Monday in August annually;—all meet- 
ings shall be notified by advertisement in one or more newspapers 
printed in Nashua, but in case of omission to notify the annual meet- 
ing, it shall not thereby be lost, but shall be adjourned for the trans- 
action of business until the requisite notice shall be given. The num- 
ber of directors to be chosen is not fixed by the charter or by-laws. 

The case finds that the last annual meeting, which was holden in 
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pursuance of a published notice, as required by article 1 of the by- 
laws, was holden August 7, 1865. Assuming, in the absence of any 
intimation to the contrary, that, that meeting was legally called and 
holden, it appears that there were chosen, at that meeting, eighteen 
directors. Of this number, three had died previous to February 24, 
1870, and seven had ceased to be members by reasons of their policies 
having expired. F. F. Kimball had been chosen, by the surviving di- 
rectors, a director in place of his brother, A. Kimball, who was one of 
the three deceased directors. So that, on February 24, 1870, if the 
board elected in August, 1865, is to be considered as holding over, the 
board consisted of nine members, viz., Messrs. Merrill, Morrill, Blunt, 
Otterson, White, Courser, Colburn, Fleeman and F. F. Kimball. Five 
of these gentlemen, being a quorum, viz., Messrs. Merrill, Morrill, 
Blunt, White and F. F. Kimball, were present at the directors’ meet- 
ing, February 24, 1870, and voted for the assessment. Ifthe board 
elected in 1865 held over, the vote creating this assessment would 
seem to be legal; but if it is admitted that the board elected in 1865 
did not hold over, then at the time the meeting of February 24, 1870, 
was held, the board of directors, acting as such, consisted of McQues- 
ten, Merrill, Morrill, Blunt, Otterson, White, Hammond, and F. F 
Kimball, eight in all. McQuesten and Hammond had ceased to be 
members by reason of their policies having expired, which would leave 
a board consisting of six members, all of whom, except Otterson, were 
present and voted the assessment. 

At the meeting holden February 24, 1870, eleven directors were 
chosen; but McQuesten, Hammond, Stetson and Hill were ineligible 
by reason of their policies having expired, which would leave the board 
consisting of seven members, viz., Merrill, Morrill, Blunt, Otterson, 
White, Courser and F. F. Kimball, all of whom, except Otterson and 
Courser, were present and voted for the assessment. 

The plaintiffs claim that although the assessment may not have 
been voted by a board of directors legally elected, yet, being in office 
under color of an_election, their acts are valid. 

In Hughes vs. Parker, 20 N. H., 58, it was held—Gilchrist, C. J., de- 
livering the opinion of the court—that the law, in requiring the direc- 
tors to be chosen at the annual meeting, does not imply that elections 
held at other times shall be wholly void. The law is merely directory, 
and does not, in terms or by implication, attach such a consequence to 
an omission or non-observance of the prescribed modes of exercising 
the power of electing directors. The following authorities were cited 
and commented upon, in support of this position: Hicks vs. Launaston, 
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Rolle’s Ab. 514; The King vs. Poole, B. R. H., 27; Prouse vs. Foot, 2 
Bro. P. C.; People vs. Runkle, 9 Johns., 147; Rex vs. Loxdale, 1 Burr., 
447; Rex vs. Leicester, 7 B. & C., 12; Dwarris on Statutes, 714. 

In Hughes vs. Parker it was also held that irregular elections are 
voidable only, and not void; that the acts of officers in, under color of 
an election, are binding so long as they retain their offices; and that 
the legality of their election cannot be brought collaterally in question, 
but proceedings should be instituted for the express purpose of trying 
it, and of evicting them, if not properly entitled to the offices which 
they have assumed to exercise. 

We do not, therefore, find it necessary to decide whether the nine 
remaining members of the board, elected in 1865, held over, or wheth- 
er the election of February 20, 1870, or the election next prior to that, 
were valid elections. A quorum of either board was present and voted 
the assessment. The were in office, acting under color of an election, 
and the legality of their election cannot be questioned, collaterally, in 
this suit. 

The records used on the trial were not admissible. The first clerk 
only was sworn. While he was in office, the records were kept by his 
son. He could not delegate the signing of his name to another. The 
present clerk never was sworn, and consequently never was qualified. 
There being, then, no legal records, parol evidence was admissible of 
the acts of the company. 

We do not find any occasion to compliment the plaintiffs upon the 
manner in which their officers have managed the affairs of the com- 
pany. 

Unless the defendant elects a trial on the question whether the 
notes were obtained by fraudulent representations, there must be 
judgment for the plaintiff. 

Cusuina, C. J., and Lapp, J., concurred. 
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UNITED STATES CIRCUIT COURT. 


DISTRICT OF LOUISIANA. 


G. M. BAYLY & POND, 
Us. 


LONDON AND LANCASHIRE INS. CO.* 


Keeping a small quantity of saltpetre for curing meat is not a storing within the 
meaning of the policy. 

The Court will not set aside the verdict of the jury because it disagrees with them 
on an issue of fact, where there is evidence on both sides. 

To void a policy prohibiting the storage or sale of certain articles, there must be 
a substantial violation, and it is no error to charge that if stored or sold in any 
considerable quantities there can be no recovery. 

It is not necessary, in a civil suit involving arson, to charge the jury that the proof 
required is not so strong as in a criminal prosecution, if the rules of evidence 
applicable to the case have been properly set forth. 

When the amount of loss has been assessed by a jury, it is not competent for 
a court,to inquire into the processes by which they arrived at the estimate, pro- 
vided the result is substantially just. 


R. Hunt, T. J. Semmes, R. L. Greson, J. and E. Ausrin, for the motion. 


J. H. Kennarp, anp T. L. Bayne, contra. 


Woops, C. J. 

This action was a suit on a policy of insurance to recover for loss 
declared sustained by plaintiffs on their stock of groceries, by fire, on 
the 29th of May, 1874. 

The amount claimed in the petition was $9,195.35, and the jury re- 
turned a verdict for $8,714.87. 

1. The first ground upon which the motion is based is as follows: 
That under the express provisions of the policy the plaintiffs were 
prohibited from keeping in their store and selling saltpetre in any 
quantities whatever, and the evidence established clearly and beyond 


* Decision rendered May 31, 1875. Cause submitted on motion of defendants for a new trial, 
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doubt that plaintiffs did keep in their store and sell saltpetre, in direct 
violation to their contract. 

I do not know that it is denied that the plaintiffs under the terms 
of their policy might keep in their store small quantities of saltpetre, 
not for sale, but for the purpose of use in preserving from taint meats 
and other articles which formed a part of their stock. The policy for- 
bids the storing or vending of any of the articles specified as hazard- 
ous, of which saltpetre was one. Keeping saltpetre for the purpose 
just indicated would not be a storing within the meaning of the poli- 
cy. Dobson vs. Sotheby, 22 Eug. Com. Law, 481; O’Neill vs. The 
Ins. Co., 3 Comstock, 127. 

The plaintiffs do not deny that a part of a keg of saltpetre, which 
was used for the purpose above stated, was upon their premises at the 
time of the fire. But does the proof establish clearly and beyond 
doubt that the plaintiffs kept saltpetre for sale? 

The proof upon this point is confined to the evidence of two wit- 
nesses—Van Benthuysen and Pond, the latter being one of the plain- 
tiffs. 

Van Benthuysen testifies that as to the charge that the plaintiffs 
kept saltpetre in store upon their premises, there was nothing in it. 

Pond, in an ex parte statement under oath, taken by an agent of 
the North British and Mercantile Insurance Company, in answer to 
the question put to him by the agent, “ Did you keep in store and for 
sale coal oil, saltpetre, powder, matches, and other goods of like char- 
acter?” answered: We kept saltpetre in small quantities; no powder; 
matches in small lots, and coal oil in cases. 

When on the stand as a witness in the case, Pond testified that uy 
had in their store part of a keg of saltpetre, for use in preserving 
meats, but not for sale. This was all the evidence upon this point. 
It cannot be denied that there was evidence on both sides the ques- 
tion, whether saltpetre was kept in store for sale on the premises. 
When this is the case, it is the province of the jury to decide upon the 
weight and credibility of the evidence, and the court, even should it 
disagree with the jury on these points, would not set aside the verdict 
of the jury for that reason. To do so would be to invade the prem- 
ises of the jury. Ashley vs. Ashley, 2 Str., 1142; Swain vs. Hall, 3 
Wils., 45; Lewis vs. Peake, 7 Taunt., 153; Hartright vs. Badham, 11 
Price, 383; Carstairsvs. Stein, 4 Maule & Selwyn, 192; Woodward vs. 
Payne, 15 Johns., 493. 

The jury are the exclusive judges of the weight of evidence. 
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Ewing vs. Burnet, 11Pet., 41; States vs. Lamb, 12 Pet., 1; Richard- 
son vs. Boston, 19 How., 263; Hyde vs. Stone, 20 How., 170. 

As the question was first submitted to the jury, and they have passed 
upon it, and there was evidence to sustain their finding, the issue 
is new open for the consideration of the court. 

I therefore am of opinion that the first ground for the motion is 
not well taken. 

2. But it is insisted by defendant that there was an error in the 
charge of the court, to their prejudice, upon defense set up, that the 
plaintiffs stored and sold saltpetre on the premises, contrary to the 
terms of the policy. 

The charge of the court upon this point was as follows: 

“Tt is claimed by defendant that the plaintiffs kept and sold 
upon the premises, where the insured goods where stored, saltpetre, 
and that this by the very terms of the policy avoided the contract of 
insurance. 

“On this point the policy provides as follows: And it is decreed 
and declared to be the true intent and meaning of the parties hereto, 
that in case the above mentioned property, or premises, or any part 
thereof, shall at any time after the making and during the continu- 
ence of this insurance be appropriated, applied or used to or for the 
purpose of storing or vending therein any of the articles, goods or 
merchandise in the conditions aforesaid denominated hazardous, 
extra hazardous, or included in the memorandum of special rates, un- 
less herein otherwise specially provided for or hereafter agreed to by 
this company in writing, and added to or indorsed upon this policy, 
then and from thenceforth so long as the same shall be appropriated, 
applied or used, these presents shall cease, and be of no force or effect. 

“By a reference to condition 3, indorsed upon the policy, the arti- 
cle of saltpetre is found to be classed as extra hazardous. 

“Upon this branch of the case I instruct you that insurance com- 
panies are not compelled by their employment to take risks except up- 
on their own terms. They have the right to impose such conditions, 
not contrary to good morals, or public policy, as they may choose, and 
these conditions are binding upon the parties assenting to them. 
When it (an insurance company) says it will not insure premises con- 
taining gunpowder or saltpetre, and inserts a condition in its policy 
that if gunpowder or saltpetre is stored or sold on the premises, the 
policy shall be void, that provision is binding on the assured; and if 
he stores and sells upon the premises these articles, that fact avoids the 
policy. And in case of loss by fire, it makes no difference that the loss 
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was not occasioned by the prohibited articles. The assured is bound 
by the terms of the contract, and the insurer has a right to stand upon 
the provisions of his contract. 

“So if you find, from an inspection of the policy, that it was to be 
void and of no effect if saltpetre was stored and sold on the premises, 
and saltpetre was stored and sold on the premises in any consider- 
able quantities without the assent of the assured, these facts avoid the 
policy, and there can be no recovery.” 

The criticism made by the defendants on this charge is confined to 
the use of the word “considerable,” in the last clause. But taking the 
entire charge upon this subject into consideration, it seems to me 
there is no error in it, and the word objected to could not mislead the 
jury. The meaning intended to be conveyed, and it seems to me act- 
ually conveyed, is that there must be a substantial violation of the terms 
of the policy. To say that the storing of saltpetre in any quantity, how- 
ever minute, would avoid the policy, would not be true. The storing 
. or selling of half a pound of saltpetre would not avoid the policy; and 
it would not be a fair construction of the policy to so hold. The 
word “considerable,” was therefore used as a qualifying word. 
The proposition submitted to the jury was that the storing or selling 
of saltpetre on the premises would avoid the policy ; but there must 
be such a quantity as in the fair construction of the policy and inter- 
est of the parties would fall within its prohibition and amount to a 
substantial violation of the conditions of the policy. 

But a charge cannot be fairly considered or construed disconnected 
from the evidence to which it applies. 

I have already referred to the evidence in this branch of the case, 
but must do so again. 

Van Benthuysen testified that no saltpetre was stored on the prem- 
ises. Bond testified on the stand that part of a keg was kept on the 
premises for use in preserving meats. This, as we have already seen, 
was not a “storing” within the meaning of the policy. 

Now, if this had been the only evidence in the case upon this point 
the defendant would have had no ground of complaint, for this charge 
would have been abstract, there being no testimony to show a storing 
or selling, to which the charge could apply. The plaintiff might have 
complained, but the defendant could not. 

The only other evidence on this point in the case was the affidavit of 
Pond, already referred to, taken by the insurance agent and offered as 
an admission of one of the plaintiffs. Here are the questions and an- 
swers; 
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“Q.—Did you keep in store and forsale coal oil, saltpetre, powder, 
matches, and other goods of like character ? ” 

“A.—We kept saltpetre in small quantities; no powder; matches in 
small lots, and coal oil in cans.” 

“ Q.—Give an estimate of the quantities of these goods on hand at 
any one time. 

“ A.—We had at time of the fire only five cases matches, one keg of 
saltpetre and five or ten cases coal oil.” 

Now, what is the effect of this evidence? Unquestionably that 
matches, saltpetre and coal oil were kept on hand and for sale in 
substantial and considerable quantities. The plaintiffs are shown to 
be wholesale dealers, and that at the time of the fire they had a keg 
of saltpetre on hand for sale. Can any man say that that was not a 
considerable quantity ? Now, what was the charge of the court as ap- 
plied to this evidence? It was that if the plaintiff stored or sold salt- 
petre in any considerable quantities, they violated the condition of 
their policy, and could not recover. What is there here of which 
defendants could complain? Where was the error of this charge as 
applied to this evidence, and what was there in it to mislead the jury ?”’ 

In my judgment there is no good ground of complaint against this 
part of the charge, either considered as an abstract proposition or as 
applied to the facts of the case. 

3. It is stated as a ground for a new trial that one of the defenses 
being that the premises where the insured goods were stored was set 
fire to by the plaintiffs for the purpose of defrauding the defendant, 
the court did not charge the jury that this being a civil action the 
rule of evidence in criminal cases did not apply, and that it was not 
necessary to sustain the defense to establish beyond a reasonable doubt 
the fact that plaintiffs had fired their own premises. 

What the court did say to the jury was as follows: 

“The defendant alleges that the fire in the premises, by which the 
plaintiffs allege their goods and stock in trade were lost and damaged, 
was caused willfully and maliciously by the plaintiffs, or others with 
their knowledge or connivance, and with intention of defrauding 
the defendant. 

“Tt needs no judge to tell you that’if these facts are established 
there ought not to be and cannot be any recovery on their policy. 
The burden of proof is on defendant to establish this branch of de- 
fense. The presumption of law is against the commission by plaintiff 
of so great a crime, and to make out this defense the proof offered by 
defendant must be clear and satisfactory to your minds, You 
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must be convinced from the evidence either that plaintiffs set fire to 
the premises or that it was done by their procurement or connivance. 
Even if the evidence should convince you that the fire was set by the 
employees of the plaintiffs, that fact would not make good this branch 
of the defense, unless you were also clearly convinced that the fire was 
set by the direction, connivance or consent of the plaintiffs. The pur- 
pose of fire insurance is to indemnify the insured against incendiary as 
well as accidental fires, when the insured is in no way or manner charge- 
able with the fire. If you shall find that this defense is established by 
the proof, that will bring your deliberations to a close, and your duty 
will be to return a verdict for the defendants. But if you should be 
of opinion that this defense is not proven, it will then be your duty to 
consider other matters of defense relied on.” 

No objection is made to this charge as given, but it is said that the 
jury should have been told that it was not necessary to establish the 
firing of the building by the plaintiffs with the same strength and 
clearness of proof as required in criminal cases. 

In my opinion it is usually sufficient to state to the jury what rules 
of evidence do apply, without stating also the rules which do not ap- 
ply. I do not think it possible that the jury could have misunder- 
stood the charge on this branch of the case, and I have not the slight- 
est reason to believe they were misled. 

A labored and ingenious argument was submitted to the court in 
order to induce it to grant the motion for a new trial, to show that 
Bayly & Pond did in fact fire their own premises. It would be sufti- 
cient to say, in answer to the argument referred to, that substantially 
the same argument was made to the jury and failed to convince them 
of the truth of the charge made. Even were I convinced that the 
proof sustained the charge, it would not be my province to set aside 
the verdict of the jury because I disagreed with them. 

But as the argument was pressed with great vigor upon the atten- 
tion of the court, it is not improper for me to say that it failed to con- 
ince me, as it had already failed to convince the jury. 

The fire was first discovered about 9 o’clock P. M., of the 29th of 
May, 1874. The theory of the defendants is that it was set by two 
employees of the plaintiffs. This theory is not sustained by one word 
of direct evidence; the defendant depends on circumstances only to 
establish it. These circumstances were, as the evidence shows, that it 
was the custom of the plaintiffs to close their stores for the day at 
about 6 P. M., and to warn the employees upon the premises that they 
were about to close by the ringing of a bell or gong. On the after- 
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noon of the day upon which the fire occurred these employees, as they 
claimed, did not hear the bell ring, when their business called them 
upon the third story, and were locked up in the stores. When they 
discovered the fact, which was not later than half-past 6, they descended 
to the ground floor, and finding themselves locked in they returned to 
the second story, got out upon the roof of the gallery, which extended 
over the pavement, and slid down one of the iron columns to the street. 
When the fire on the premises was discovered, about 9 o’clock that 
evening, the testimony tends to show that it was burning in three 
different places. The defendant claims that these employees, before 
they left the building, had laid and fired the match that about two 
hours subsequently fired the building. 

This theory strikes me as highly improbable. Both these men were 
examined as witnesses, and they appeared to be of ordinary intelli- 
gence. It certuinly seems plain that no one, unless insane, having 
fired a building, after it was closed for the day, for the purposes of 
fraud, would have left it in broad daylight, with the sun an hour high, 
and left it too in the most conspicuous manner, and upon the most 
frequented thoroughfare in this city. If the claim of the defendant is 
true, these men had, by the laws of Louisiana, been guilty of a capi- 
tal offense, and they take pains to advertise the fact by leaving the 
scene of their crime in a manner calculated to excite the attention and 
surprise of all the passers-by upon the most crowded street of the city. 

Men who commit the crime of arson do not proceed in that way 
when they can just as easily protect themselves by secrecy and dark- 
ness. 

In my judgment there is not only an utter failure of direct proof 
to implicate these men, but there are the most cogent probabilities 
against the truth of the charge laid at their doors. 

But suppose it were established that the two employees of the plain- 
tiffs fired the building. That is not sufficient; for there must be 
proof that they acted by the procurement or connivance of the 
plaintiffs. Upon this point there is not one word of proof. An at- 
tempt was made, by proving the business embarrassments of the plain- 
tiffs, to show a motive for burning their own premises and thereby 
securing the insurance money. But in my judgment the decided 
weight of the evidence was that plaintiffs were not embarrassed; and 
the proof is uncontradicted that if their insurance money had been 
promptly paid, nevertheless their loss by the fire, over and above their 
insurance, would have been a very large amount—Pond himself plac- 
ing it at $100,000. 
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The fact which defendant essayed to prove, that the buildings were 
fired purposely, by showing that the fire when discovered was burn- 
ing in three places, does not prove or tend to prove that plaintiffs 
caused the fire to be set. There are incendiary fires which are not 
set by the owners of the premises. Buildings-are often fired by incen- 
diaries from motives of revenge, from hope of plunder, or for the 
wanton purpose of simply causing a great fire and making a great ex- 
citement. 

It were easy for any one so evilly disposed, with false keys or by 
other means to gain access to the premises and set them on fire. 
Whoever did it waited till after dark and left the building in as secret 
and unsuspicious a manner as possible. 

My deliberate conviction is, therefore, that this branch of the de- 
fense had nothing to support it, and I entirely agree with the jury in 
the conclusion they must have reached upon it. 

4. It is assigned as other grounds for a new trial that the plaintiffs 
by false and fraudulent statements tried to exaggerate their loss, and 
that the proof of the amount of loss was uncertain and unsatisfactory. 
The questions of the fraudulent practices and of the actual amount of 
their loss were fairly submitted to the jury. There was evidence to 
sustain the verdict of the jury, and their finding is conclusive. 

6. It is insisted that the jury must have arrived at the amount of 
their verdict by allowing the plaintiffs’ claim for profits resulting from 
illegally carrying on the business of rectifiers. 

In answer to this it may be said that the jury report a given sum as 
the amount of the loss. We do not know how they arrived at that 
result, and we cannot ascertain, nor is it competent for us to inquire. 
One juryman has herein used one method of calculation, and another 
another. We have noright to enter into their deliberations and make 
their reasons or their methods a ground of objection if they have 
reached a substantially just result. 

But it seems to me that even if the plaintiffs had made large pro- 
fits by an illegal traffic, it could not be said that they insured for ille- 
gal profits. They lost no “profits” by the fire, and they make no 
claim for “ profits.” The question of profits only came into the case 
as a factor in the problem to be solved, namely: how many goods were 
left in the store at the date of the fire, and what, therefore, was the 
actual loss, not of profit, but of property. 

Lastly, it is said that by the process carried on in the premises of 
plaintiffs of reducing liquors by the mixing of water and the making 
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of cocktails, etc., the risk was increased, and therefore there shou'd 
have been no recovery. The proof upon this point was not so clear 
as to satisfy my mind that as a question of law the risk was increased. 

The high proof spirits were passed into tubs and diluted with water 
There was no fire or lights in that part of the building, and smoking 
was prohibited anywhere in the premises. I am not able to say, as a 
question of law, that risks were by these precautions increased, and I 
was not asked to say so to the jury. I do not think a new trial should 
be granted for this last reason assigned. 

I believe I have noticed all the matters stated in writing or orally 
upon the argument as reasons why a new trial should be granted, and 
am satisfied that none of them are well taken. 

The case was laboriously and ably tried by counsel for the parties. 
The jury was one of exceptional intelligence and experience in affairs, 
and in my judgment their verdict rendered substantial justice between 
the parties. 

The motion for a new trial must be overruled. 


UNITED STATES CIRCUIT COURT. 


NORTHERN DISTRICT OF ILLINOIS. 


EMELINE L. CHAPMAN 
US. 


REPUBLIC LIFE INSURANCE CO., or Cuicaco. 


The policy provided it should become void ‘‘in case of the death of the insured by 
his or her own act and intention, whether sane or insane.” 

Held, that the addition of the word intention does not essentially vary the legal 
meaning of the sentence. 

Held, that it was the intention of the company to protect itself from liability in 
case of suicide, whether sane orinsane. The company had a right to exempt 
itself from liability, and no degree of suicide will avoid the condition. 
Demurrer sustained. 


Cuarxson & Van Scuaack, for Plaintiff. 
Bennett, Krerzincer & Veeper, for Defendant. 
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Buopeett, J. 


This is an action at law upon a policy of insurance issued by the 
defendant, dated on the 23d day of July, in the year one thousand 
eight hundred and seventy-three, whereby said company insured the 
life of one Dennie Chapman in the sum of twenty-five hundred dol- 
lars, for the use and benefit of his wife, the plaintiff. 

The declaration was in the usual form, and alleged that the said 
Dennie Chapman, after the issue of the said policy of insurance and 
while same the remained in force, to wit, on the sixteenth day of Sep- 
tember, in the year 1873, died, and that due notice and proofs of death 
were furnished to the defendant as required by said policy; and that 
the defendant, notwithstanding its said obligation and undertaking 
to pay said sum in the event of the death of the said Dennie Chap- 
man, had refused and did still refuse so to do. 

To this declaration the defendant pleaded, among other pleas, that 
the said policy of insurance contained the following provision: 

“In case of the death of the said insured, by his or her own act 
and intention, whether sane or insane, or of death in consequence of 
the violation of law * * * * * * then and in such case it is 
stipulated by all the partes in interest that the company shall not be 
liable for the sum insured,” and averred that the death of said Dennie 
Chapman, mentioned in the said declaration, was caused by his own 
act and intention; that said death was caused and produced by a pis- 
tol shot fired by the said Chapman into the head and face of him, the 
said Chapman, with the intention and for the purpose of then and 
there causing his own death. 

To this plea the plaintiff replied, in substance, that at the time 
when the said Dennie Chapman came to his death, as stated in the 
said plea, he was mentally insaue, and in consequence and by reason 
of such mental insanity was wholly incapable of exercising any in- 
tention in reference to the act which caused his death, and that said 
deed was wholly the result of his mental insanity, and that he was 
impelled thereto without any volition of his own, by an insane im- 
pulse which his mental and physical faculties were unable to resist, 
and that he was wholly unable from his mental insanity to compre- 
hend the natural character, effect and consequence, of the act which 
resulted in his death. 

To this replication the plaintiff demurred, raising thereby a ques- 
tion of law as to the effect to be given to the portion of the policy set 
out in the plea. It was contended on the part of the plaintiff that 
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this case differs essentially from that of Bigelow vs. The Berkshire 
County Life Insurance Co., decided by this court in favor of the de- 
fendant several months since, in this: That the policy in that case 
provided that if the assured should die by his own act, sane or insane, 
the policy should become void, while in this policy the provision is ‘‘ in 
case of the death of the insured by his or her own act and intention, 
whether sane or insane,” the policy shall become inoperative. And 
much stress is laid by the plaintiff upon the interpolation of the word 
“intention” into this policy, which was not in that of the policy in 
the Bigelow case. 

To my mind, the use of the word “ intention” in the policy before 
us, does not essentially vary or strengthen the legal meaning of the 
sentence from that of the policy in the Bigelow case. + The word 
“act” necessarily implies intention, and it seems to me the policy in 
this case differs in no material import from the one already decided 
by this court. That is to say, you get just as strong a sentence, and 
it means practically just as much to say that the company shall not 
be liable if the assured comes to his death by his own act, sane or in- 
sane, as if you say the company shall not be liable if the assured 
comes to his death by his own act and intention, sane or insane. 

The real question in this case is, what was the clause in question 
intended to protect the insurance company against, and was it law- 
ful for it to so attempt to protect itself? 

The Supreme Court of the United States, in Life Insurance Com- 
pany vs. Terry, 15 Wallace, 580, had construed the clause in a policy 
of life insurance, providing that the company should not be liable if 
the assured should die by his own hand, to mean, in effect, that if 
the insured, being in the possession of his ordinary reasoning faculties, 
should from anger, pride, jealousy, or a desire to escape the ills of 
life, intentionally take his own life, there would be no liability. But, 
when the reasoning faculties of the assured were so far impaired that 
he was not able to comprehend the moral character, the general na- 
ture, consequences and effect, of the act he was about to commit, or 
when he was impelled thereto by an insane impulse which he had 
not the power to resist, such death was not within the contemplation 
of the parties, and the insurer was liable. 

Evidently with a view to guard itself against the effect of this de- 
cision, the defendant has resorted to the clause in question, avoiding 
its liability in cases of death by the hand of the assured, in cases 
where the suicide was committed while the insured was insane as 
well as sane. 
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I have no doubt of the right of an insurance company to thus pro- 
tect itself against liability. Certainly it is competent for an insurance 
company to say that it will not hold itself responsibe for the acts of 
the insured when in a state of insanity; and the real question is, can 
the court, with such a contract as this before us, attempt to measure 
the degree of insanity ? 

It is argued by this contract, that the defendant shall not be liable 
for the death assured, by his own act, when insane. The plaintiff, by 
his replication, admits that the assured came to his death by his own 
act when in a state of insanity, but claims that because the insanity was 
so extreme and complete as to entirely overthrow the moral and men- 
tal faculties, therefore the defendant remains liable. Will the court 
attempt to.measure the degree of insanity under which the assured 
was laboring at the time he took his own life? It seems to me not. 
It is enough for the purposes of relieving the defendant from liabili- 
ty on this contract, that the assured took his own life, as is admitted 
by the pleadings. The degree of insanity makes no difference. 

There are but few adjudged cases bearing directly upon this ques- 
tion, the clause in this form being comparatively new. The one 
nearest in point is the late case in Wisconsin, of Pierce vs. Traveler’s 
Insurance Company, where the language of the condition was that 
the company should not be liable if the assured died by a suicide, 
felonious or otherwise, sane or insane, and the court hold that the 
intention manifested by the words of the policy was so plain as to 
seem incapable of further explanation, and unless there was some- 
thing in the policy of the law that forbids such a stipulation, the 
court had nothing to do but to give effect to the contract. 

As the court in that case found nothing in the policy of the law 
forbidding such a stipulation, and as nothing is seen in this case, or 
has been suggested, making it incompetent for the defendant to pro- 
tect itself against the insane act of persons holding its policies, we 
think effect must be given to the condition, and the replication must be 
held to be bad. 

Demurrer sustained. 





Globe Ins. Co. vs. Sherlock et al. 


SUPREME COURT OF OHIO. 
Decemper Term, 1874. 


Error to the Superior Court of Cincinnati. 


THE GLOBE INSURANCE COMPANY 
vs. 


THOMAS SHERLOCK, er at.* 


. Where a steamboat, injured at or near its home port by a peril insured against, 
remains in specie, the assured cannot, without abandoning the vessel to the 
underwriter, claim indemnity as for a total loss, although the cost of repairing 
the vessel may exceed its value when repaired. 


. Where the jury has been misdirected in reference to a controlling question in 
the case, the judgment should be reversed and a new trial granted, although 
the weight of evidence may seem to support the verdict. 


3. The rule that an insurer who has paid the loss resulting from a peril insured 
against, may be subrogated to all the claims which the insured may have 
against any person by whose negligence the injury was caused, does not apply 
in a case where the injury was caused by the negligence of the insured himself. 
But if the loss was caused by the willful or fraudulent act of the insured, the 
same may be set up as a defense to an action on the policy, whether the sub- 
ject of the insurance has been abandoned to the insurer or not. 


The action in the court below was brought by the defendants in 
error against the plaintiff in error, on a policy of insurance for $10,- 
000, on the steamboat United States, against loss by fire only, for the 
period of one year from May 1, 1868. The value of the vessel, as es- 
timated in the policy, was $140,000, and the plaintiff claimed as for a 
total loss by fire, on the 4th day of December, 1868, at a point on the 
Ohio River about fifty miles below Cincinnati. 

Among the conditions of the policy, which illustrate more or less the 
questions determined in the case, are the following: 1. That no loss 
by special average should in any case be paid, unless the necessary 
repairs required solely by the disaster, exclusive of certain expenses, 


* From advanced sheets of 25 O. State Reports. 
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should amount to five per cent. on the value of the vessel as specified 
in the policy. 2. That the aggregate insurance on the vessel should 
not exceed the sum of $105,000. 3. That there should be “ no aban- 
donment as for total loss on account of said vessel grounding or being 
otherwise detained, or in consequence of any loss or damage, unless 
the injury sustained be equivalent to fifty per centum of the agreed 
value in the policy.” 4. That the liability of the insurer for all losses 
during the continuance of the policy should not, in the aggregate, ex- 
ceed the sum therein insured. 5. In case of any loss or misfortune 
resulting from any peril insured against, the party insured shall use 
every effort for the safeguard and recovery of said vessel, and if re- 
covered to cause the same to be forthwith repaired; and in case of 
neglect or refusal on the part of the assured, their agent or assigns, 
to adopt prompt and efficient measures for the safeguard and re- 
covery of said vessel, then the said insurers are hereby authorized to 
interpose and recover said vessel and cause the same to be re- 
paired for account of the insured, to the charges of which the said 
company will contribute in proportion as,the sum herein insured bears 
to the agreed value in this policy; but in no case whatever shall the 
assured have the right to abandon until it shall be ascertained that 
the recovery and repairs of said vessel are impracticable, nor sell the 
wreck or any portion thereof without the consent of this company; 
and the acts of the assured or assurers, or of their joint or respective 
agents, in preserving, securing, or saving the property insured, in case 
of danger or disaster, shall not be considered or held to be a waiver 
or acceptance of an abandonment.” 

6. “ No deduction will made from claims for repairs to the hull or 
machinery of said vessel during the first two years from the date 
of her original custom-house survey; but from all claims for repairs 
to the cabin or tackle, or apparel, or furniture, or for replacing the 
same, the assured shall deduct one third, that being the agreed dif- 
ference in value between new and old materials; and the same deduc- 
tion shall be made from claims for repairs to the hull and machin- 
ery after the first two years as aforesaid.” 

7. “Whenever this company shall pay any loss the assured agrees 
to assign over to said company all right to recover satisfaction there- 
for from any person or persons, town or other corporation, or the 
United States government, or to prosecute therefor at the charge and 
for account of the company ifrequested. And the said company shall 
entitled to such proportion of said damages recovered as the amount 
insured by them bears to the valuation of said vessel. 
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The fire, which caused the injury complained of, resulted from a 
collision with the steamboat America. The sharp bow of the Amer- 
ica struck the United States about three feet from the stem, on the 
larboard side, cutting through her side and deck timbers diagonally 
some thirty feet. The United States was discovered immediately af- 
ter the collision to be on fire, above and on the deck. As the Amer- 
ica backed away from the United States, leaving a gap in the side of 
the latter of the width of the bow of the former, the injured boat im- 
mediately took water and sank to the bottom of the river. The deck 
of the boat was thus submerged and protected, but the cabins were 
consumed to the water’s edge, within two or three feet of the deck, 
The testimony also shows, or tends to show, that the machinery of 
the United States was rendered useless by the fire, and also that the 
bracings of the hull were more or less injured. 

The assured thereupon raised the hull of the vessel, and took it to 
Cincinnati, the home port, at a cost of $5,942.50; and afterward upon 
it, slightly modified in length, constructed a single cabin, (before the 
fire the United States had double cabins,) and fully completed and 
equipped the same, at a cost, including all expenses incurred after 
the fire, of $103,543.97. 

The verdict, upon which the judgment below was rendered, was in 
favor of the plaintiffs for $9,558.82; thus showing that the damages 
were assessed by the jury as for a total loss—to wit, one fourteenth 
of the estimated value of the boat, after deducting its probable value 
after the fire, and the probable cost of repairing the hole made by the 
collision. If the damage had been assessed upon the principles of a 
partial loss, and deducting one third old for new material, the 
amount would have approximated one half of the sum found by the 
verdict. 

On the trial below, it was made to appear that the steamboat 
America, which ccllided with the United States, was also owned and 
navigated by the assured; and it was claimed by the defendant, (tes- 
timony having been offered tending to prove the same,) that the col- 
lision was caused by the carelessness of the officers and crew of the 
America. 

All the testimony, the charge of the court, and the requests to 
charge that were refused, are set out in a bill of exceptions. 

The principal errors assigned, are: 1. That the verdict was con- 
trary to the evidence; 2. That the court erred in the charge to the 
jury. 
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The Germania Insurance Company vs. Thomas Sherlock et al., (re- 
ported in Ins. Law Journal, p. 528,) was argued and considered by 
the court in connection with this case, and in so far as the question 
in the two cases were identical, they have been disposed of in that 
case, to which reference may be made. 


Jacos D. Cox and Joun F. Fourerr, for Plaintiff in Error : 

On the question, in this case similar to those in the case of Ger- 
mania Ins. Co. vs. Sherlock, the court is referred to the argument in 
that case. 

I. The court erred in charging that “if the jury should find that 
this steamboat did remain in specie, but was so badly damaged by 
fire that to repair that damage would cost more than she would be 
worth when repaired, both as to damage by fire and collision, the 
repairs of the damage by fire must be considered impracticable, and 
the loss actually total without abandonment.” 

As a criterion for determining when the boat would not be worth 
repair, the court, in the same cennection, said it would happen when 
a prudent uninsured owner would not attempt to repair or rebuild. 

The discussion of the correctness of this charge necessitates some 
general examination of the doctrine of total losses in marine insur- 
ance, and a discrimination between actual and constructive total 
losses. 

1. For what is an actual total loss, see 3 Kent’s Com., 318; Arnould 
on Ins., 1001; Benecke on Mar. Ins., 336; Murray vs. Hatch, 6 Mass., 
447; 2 Parsons on Mar. Ins., 68; 2 Phillips on Mar. Ins., 225; Sewell 
vs. U. S. Ins. Co., 11 Pick., 90. 

Common sense and common law are entirely in harmony, and an 
actual total loss means a real destruction of the thing insured, so that 
it is in no sense a subject of repair or restoration. 

2. For what a constructive total loss is, and on the question of 
abandonment, see 3 Kent’s Com., 318; Tunno vs. Edwards, 12 East, 
491; Arnould on Mar. Ins., 882, 912, 914, and authorities there cited; 
Anderson vs. Royal Ex. Co., 7 East, 38; Doyle vs. Dallas, 1 Moody & 
Rob., 48; Sewell vs. U.S. Ins. Co., 11 Pick., 90; Thomas vs. Rockland 
Ins. Co., 45 Maine, 116; 2 Phillips on Ins., 228, sec. 1494. 

But not only is abandonment necessary to turn what would other- 
wise be a partial loss into a constructive total one, but even abandon- 
ment will not have this effect unless the injury to the vessel is suffi- 
ciently great to warrant it. The English rule is that the injury must 
be such that a prudent uninsured owner would not repair. Arnould 
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on Ins., 933; Benson vs. Chapman, 6 Man. & G., 810; Irving vs. Man- 
ning, 1 H. of L. Cases, 817; Granger vs. Martin, 4 Best & Smith, 9; 
Barker vs. Janson, L. R., 3 C. P., 303-305; Tanner vs. Bennett, Ryan 
& Moody, 182; Doyle vs. Dallas, 1 Moody & Rob., 48; Gardner vs. 
Salvador, ib., 116; Knight vs. Faith, 15 Queen’s Bench, 649; Potter 
vs. Rankin, 5 Com. Pleas R. L. R., S. P., 356. 

The American rule is that the injury must exceed half the value of 
the vessel. 2 Am. Leading Cases, 368, 3 ed.; Smith vs. Manuf. Ins. 
Co., 7 Metcalf, 448; Gordon vs. Mass. Fire and M. Ins. Co., 2 Pick., 
249; Pierce vs. Ocean Ins. Co., 23 Pick., 337; Am. Ins. Co. vs. Fran 
cia, 9-Barr, 390; Bradlie vs. Maryland Ins. Co., 12 Pet., 405. 

The written contract in this case fixes a rule fully as stringent as 

the English rule. 
_ Opposing counsel intimate that abandonment was not regarded 
as necessary of late as it: was formerly, and cite an extract from Lord 
Ellenborough, in Mellish vs. Andrews, 15 East, 13, quoted in note to 
2 Phillips on M. Ins., 226, sec. 1491. 

If the authorities we have already cited did not fully dispose of 
this, it would still be evident on examining the context in Phillips 
that the language was used rather to show that all marine losses were 
partial, if anything was saved worth abandoning, than for the purpose 
for which counsel quoted it. Phillips on Ins., 226; Mitchell vs. Edie, 
1 Term, 608; Goss vs. Withers, 2 Burr., 683; Deblois vs. Ocean Ins 
Co., 16 Pick., 303; Mellish vs. Andrews, 15 East, 13; Tunno ys, Ea- 
wards, 12 East, 16. 

To the foregoing principles it is only necessary to add that the loss 
recovered for must be that alone which is directly caused by the 
perils insured against. Dyer vs. Piscataqua Ins. Co., 53 Maine, 118. 

How, then, did the court below avoid the effect of the doctrines we 
have cited. 

It was by the application, entirely erroneous as we think, of the 
doctrine contained in a class of cases in which the master of a vessel 
which has been badly injured far from home, aud where no communi- 
cation can be had with the owners or underwriters, has sold his ves- 
sel in a foreign port as not being worth repair. In such cases aban- 
donment has been excused; the master has been held to act for all 
concerned; the loss has been treated as one for which recovery could 
be had of the insurers as if total without abandonment, and the pro- 
ceeds of the sale have been treated as salvage. 

We call the particular attention of the court to the nature of these 
cases of sales in foreign ports. Whatever may be the technical or 





520 Report of Decisions. (July, 


metaphysical distinctions judges have drawn in them, the fundamen- 
tal consideration in every case is, that the master of the ship being 
beyond reach of communication with home, and under the necessity 
of acting promptly, and also being ex officio agent for both insurer 
and insured, does in good faith the best he can for all concerned, and 
his acts so done are sanctioned. He finds the ship or cargo damaged 
beyond repair; as agent for the owners he abandons her; as agent for 
the underwriters he sells her, and the money brought home is treated 
as the proceeds of a sale by the underwriters after a formal abandon- 
ment. It is the form of abandonment that is excused, and the case 
is, in fact, one in which there is constructive total loss and construc- 
tive abandonment. 

To avoid the rule that in constructive loss an abandonment is in- 
dispensable, courts have invented a metaphysical distinction between 
an actual total loss at home and one abroad; the latter being in some 
instances even less than would amount to a constructive total loss at 
home. 

To bring this doctrine back from foreign parts, and apply it so as 
to give owners the right to keep the vessel and still recover as for 
total loss, depriving the underwriters of any opportunity to elect to 
take the vessel or repair her, is not only making it the vehicle of the 
most glaring fraud and injustice, but it is to make the exception 
which has been recognized in peculiar cases happening far from home, 
completely to dominate and even overturn the original and settled 
rule to which the exception occurred. 

A fair examination, however, of these cases of sale in foreign ports 
will show that the analysis we have given of them above is the cor- 
rect one, and that they are in fact treated by the best authorities and 
in the most weighty precedents as cases of constructive and not act- 
ual total loss—of constructive abandonment with waiver or excuse of 
formal abandonment ex necessitate rei, and of constructive sale of the 
wreck by the underwriters, the master being the agent of all con- 
cerned. Grainger vs. Martin, 2 Best & Smith, 465; 4 ib., 10; Knight 
vs. Faith, 15 Adolph. & E., N. S., 658. 

These principles are all that we ask to have applied to this case. 
To justify neglect or failure of notice of abandonment, the owners 
must part with the property by sale, or the loss must be total in the 
sense of the destruction of the thing insured, so that it no longer re- 
mains in specie—and the destruction must be due to the perils insured 
against. Roux vs. Salvador, 3 New Cases, 266; Potter vs. Rankin, 5 


co. L., L. BR. 8., 341; Gardner vs. Salvador, 1 M. & R., 116; Farnworth 
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vs. Hyde, 34 L. J., 207; Arnould on Mar. Ins., 891; Stewart vs. Green- 
ock Mar. Ins. Co., 2 House of Lords Cases, 159; Ralston vs. Union 
Ins. Co., 4 Binney, 386; Am. Ins. Co. vs. Francia, 9 Barr, 390; Peters 
vs. Phoenix Ins. Co., 3 Serg. & Rawle, 25; Fuller vs. Kennebec Mutual 
Ins. Co., 31 Maine, 328; Arnould on Ins., 926. 

The owner must take his election promptly to abandon or not, and 
cannot lie by and speculate. 2 Am. L. C., 340; (3d ed.); Humphreys 
vs. The Union Ins. Co., 3 Mason, 435; Dickey vs. New York Ins. Co., 
4 Cow., 222; 3 Wend. 658; 5 Cow., 63. 

If the master of the ship actually repairs her, though at an expense 
beyond her value, the owners shall not abandon, nor recover for more 
than a partial loss. A fortiori, if the owners themselves repair and 
make no offer of abandonment. Pierce vs. Ocean Ins. Co., 18 Pick., 
83; 2 H. L.. Cases, 696. 

The doctrine of one third allowance for difference of value between 
new and old material, in adjusting partial marine losses, is said by 
the court, in Sewell vs. U. S. Ins. Co., 11 Pick., 96, to be * inflexible, 
adopted for wise practical purposes, and will generally do justice.” 

See also Orrok vs. Commonwealth Ins. Co., 21 Pick., 456,470, and 
Deblois vs. Ocean Ins. Co., 16 ib., 303-313. 

II. As to the subrogation of the insurance company to the rights 
separate owners of the United States would have had against the 
owners of the America, see Rogers vs. Hosack’s Ex’rs, 18 Wend., 331; 
Comegys vs. Vasse, 1 Pet., 213; Phillips on Ins., sec. 1711; Yeates vs. 
Whyte, 4 Bingham, N. C., 272. 


Lincotn, Smira, Warnock & StepHEeNs; Hoapty, Jackson & JOHNSON 
and S. & S. R. Marruews, for Defendants in Error : 

The points identical with this case and Sherlock et al. vs. Germania 
Ins. Co., have been fully argued in that case, and are here referred to. 

I. The right of subrogation, when it exists, is simply this, and no 
more; the right, after paying the loss, to have whatever right or se- 
curity the assured has relating to the subject insured, and to stand 
in his shoes in relation to any remedies he may have. Kernochan 
vs. N. Y. B. Ins. Co., 17 N. Y., 486, 441; Mer. M. Ins., Co. vs. Calebs, 
20 N. Y., 176; McCormick’s Adm’r vs. Irwin, 35 Penn. St., 117; Com. 
M. L. Ins. Co. N. Y. vs. N. H. R. R. Co., 25 Conn., 271; Rockingham 
vs. Boston, 39 Maine, 255; Union Bank of Maryland vs. Edwards, 1 
Gill & J., 365; Dixon on Subrogation, 155, 157, 175, 177, 179; Hoover 
vs. Epler, 52 Penn. St., 523. 

But the whole right of subrogation in insurance cases is much 
doubted of late. Kernochan vs. N. Y. B. Ins. Co. 17 N. ¥., 436; 
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Mosher’s Appeals, 56 Penn. St., 80. And is denied in two late cases: 
King vs. The State Mu. F. Ins. Co., 7 Cush., 4; Suffolk Ins, Co. et al. 
vs. Boyden, 9 Allen, 125. 

II. The case is one of total loss, with salvage, to be settled upon 
the agreed value, less the salvage, and not by the actual or estimated 
repair bill, less one third new for old, much less the building bills of 
another and different boat, less one third off. 

The law is clearly settled in this country and in England that when- 
ever the vessel is so injured by a peril insured against, that it would 
cost more to repair her than she is worth when repaired, and a pru- 
dent, uninsured owner would not repair, it is a case of total loss. 

The cases are numerous to this effect. Among them see the fol- 
lowing. They are directly to the point, and fully establish it: 

Bullard et al. vs. Roger Williams Ins. Co., 1 Curt., 152-154; Phillips 
vs. Nairue, 4 M. & G., 356-358; Allen et al. vs. Sagrne, 8 B. & C., 564 
Cambridge vs. Anderton, 2 B. & C., 692; Same vs. Same, 1 C. & P., 
214; Portsmouth Ins. Co. vs. Brazee, 16 Ohio, 87; Roux vs. Salvador, 
3 Bing., N. C. 236; Young vs. Turing, 2 M. & G., 601; Irving vs. Man- 
ning, 6 M. G. & §S., 419; Same vs. Same, 1 House L. Cas., 304-306; 
Chapman vs. Benson, 5 M. G. & S., 361; Same vs. Same, 2 House L. 
Cas., 721; Fleming vs. Smith, 1 House L. Cas., 533-535; Moss vs. 
Smith, 9 M. G. & S., 102-104, 106,109; Adams vs. Mackenzie, 13 C. 
B. (N. S.,) 446; Rosetto vs. Gurney, 11 C. B., 187, (73 E. C. L.;) 
Knight vs. Faith, 15 A. & E. 659, (69 E. C. L,;) Sewell vs. U.S. Ins. 
Co., 11 Pick., 94-96; Smith vs. Man. Ins. Co., 7 Met., 453; Farnsworth 
vs. Hyde, 18 C. B. (N. S.,) 857; Same vs. Same, 2 B. L. R. (C. z.) 
226; Grainger vs. Martin, 2 B. & S., 467; Brady vs. N. W. Ins. Co., 11 
Mich., 448; 2 Parsons on Ins., 68, 69, 73, 74, 89-91; 2 Arnould on Ins. 
1005-1007, 1014, 1015; Grainger vs. Martin, 2 B. & S., (Q. B.,) 467, 
468; Coolidge vs. The Glous, M. Ins. Co., 15 Mass., 343; Wallenstein 
vs. The Columbia Ius. Co., 44 N. Y., 217, 223; Young vs. Pacific M. 
Ins. Co., 34 N. ¥. Sup. C., 331; Potter vs. Rankin, B. L. R. 5 C. B., 
371; Same vs. Same, B. L. R., 6 E. & IL, App., 155; Duffield vs. Cin. 
Ins. Co., 6 Ohio St., 205. 

I. This rule does not depend upon a sale of the wreck. 

It is true that in most of the above cases there was either a sale or 
an abandonment; and it is claimed by the defense, that without a sale 
or an abandonment this rule would not hold. 

1. Astoasale. The sale does notcontrol this. On the contrary 
it is held that the sale is not valid unless the case be one of total loss. 
without the sale. 2 Arnould on Insurance, 1014; Roux vs. Salvador, 
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3 Bing., N. C., 281; Cambridge vs. Anderton, 1 C. & P., 214; Gordon 
vs. Mass. F’. & M. Ins. Co., 2 Pick., 264; Patapsco Ins. Co. vs. South- 
gate, 5 Pet., 621; Farnsworth vs. Hyde, 18 C. B. (N. S.,) 857; Phillips 
vs. Naire, 11 Jur., 455, 456; Guardian vs. Salvador, 1 Moody & Rob. 
117. 

And the cases do not depend upon the sale to make the loss total. 
On the contrary, the cases are often embarrassed by questions as to 
the power of the master to sell. The sale, when allowed, is for salvage 
purposes, to prevent expense from eating up what is left, and to turn 
the salvage into money; and does not change the principle upon which 
the case is to be settled. 2 Arnould on Insurance, 889 new ed., 1014 
old ed.; Smith vs. The Man. Ins. Co., 7 Met. 453; Gardner vs. Salvador, 
1 Moody & Rob., 117. If a sale is made, there is then so much 
money to be deducted. If no sale is made, then the value of what is 
left is to be deducted. Watson & Paul vs. Ins. Co. N. A., 1 Binn., 54; 
DeCosta vs. Newnham, 2 Term, 412; Reed vs. Sun Mut. Ins. Co., 
Brady vs. Nor. West. Ins. Co., 11 Mich., 445. 

2. But in this case, by the terms of the policy a sale was impossi- 
able, for the policy forbids a sale, except by the consent of the insur- 
er, and the defendants refused to consent to a sale. 

II. An abandonment is not necessary to make the loss total. Roux 
vs. Salvador, 3 Bing., N. C., 281; Cambridge vs. Anderton, 2'B. & C.,* 
692; Farnsworth vs. Hyde, 18 C. B., 856; Arnould on Ins., new ed. 
’ 892; Mellish vs. Andrews, 15 East, 15; Chapman vs. Benson, 2 House 
L. 5 721. 

An abandonment is ordinarily had for the reason that it at once en- 
titles the insured to the full amount of the sum insured, and it frees 
him from any further responsibility of taking care of the salvage, and 
turns it over to the insurer. It also gives the underwriter an op- 
portunity to treat the wreck as he may think best, acting, however, 
fairly to the insured, who still has an interest in it, where the vessel 
is not insured to the value. Cincinnati Ins. Co. vs. Duffield, 6 Ohio 
St., 204; Knight vs. Faith, 15 A. & E. (N.S.,) 660; Martin vs. Crock- 
ett, 14 East, 466; Smith vs. Manhattan Ins. Co., 7 Met., 453; 2 Phil- 
lips on Ins., sec. 1497; Potter vs. Rankin, B.L. R. 3 C. B., 568. 

Instead of saying that the insured cannot recover as for a total loss 
without abandonment, where there are remnants in salvage, the books 
simply say, in guarded language, that he cannot recover the whole 
amount insured without abandonment. 2. Arnould on Ins., 1007, 
1008; 2 Phillips on Ins., sec. 1497; Smith vs. Manhattan Ins. Co., 7 
Met., 453; Watson vs. Ins. Co. N. A., 1 Binn., 54. 
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In Mellish vs. Andrews, 15 East, 15, Lord Ellenborough says that, 
as an abandonment is so common, an idea has gone abroad that it is 
of much more force than it is in reality. 

Under the English authorities, if it were not total, without the 
abandonment, the abandonment would not make it so. Benson vs. 
Chapman, 2 H. L. Cases, 721. 

Under the law of this country, if the damage equals fifty per cent. 
of the value, it is a constructive total loss, and the party may recover 
the whole amount insured, by an abandonment. 

III. The benefit of abandonment to the defendants in error is 
waived in this case. ; 

We maintain that if an abandonment was necessary to make a total 
loss, and repairs were possible, yet if the underwriters refuse to recog- 
nize the case as one of any loss, or to have anything to do with the 
property, or even to advise about it, they cannot insist on an aban- 
donment as a necessity for a total loss, if an abandonment would make 
it such. An abandonment must, in such a case, be deemed to be 
waived; just as by the established rule a refusal to pay the loss is a 
waiver of preliminary proof expressly provided for in the policy. See 
specially, upon this point, N. & N. Y. T. Co. vs. W. M. Ins. Co., 34 
Conn., 571; and authorities there cited: Graves vs. The Wash. M. Ins. 
Co., 12 Allen, 391; O’Neal vs. The Buffalo Fire Ins. Co., 3 Comst., 122; 
Taylor vs. The M. F. Ins. Co., 9 How. 390; The Maryland Ins. Co. vs. 
Bathurst, 5 Gill & Johns., 159; McMaster vs. West. Co. Ins. Co., 25 
Wend., 379. 

In almost all policies there is a provision that the loss is not pay- 
able until sixty days after loss and proof thereof; yet it is held that if 
the company deny all right of recovery, and all liability, that they 
waive the sixty days, and the suit may be brought at once. Nor. & 
N. Y. Tr. Co. vs. W. Mass. Ins. Co., 34 Conn. 571; Same vs. Same, 
12 Wal. 204; Columbian Ins. Co. vs. Callett, 12 Wheat., 392, 393; 
Phillips vs. The Pro. Ins. Co., 14 Mo., 237; Allegree vs. The M. Ins. 
Co., 6 Har. & Johns., 408. 

IV. That the hull existed in specie does not change this rule. 

But it is said that the boat existed in specie, and was capable of 
being repaired, though at an expense to exceed her value when re- 
paired, and the court was requested to give a charge to the effect, 
that if such was the case, the plaintiff could only recover for partial 
loss, and by a deduction of one third off the bills, which would have 
been caused in repairs. 
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Although the damaged and almost worthless hull existed, yet in no 
fair sense did the boat exist in specie as a steamboat; and to have 
given such a charge would have been an assertion by the court that 
there was evidence tending to prove it, and an error. Fay vs. Grim- 
steed, 10 Barb., 332; Bain vs. Wilson, 10 F. St., 17; Sewald vs. U. 
S. Ins. Co., 11 Pick., 95; Coolidge vs. Glous., M. F. Ins. Co., 15 
Mass., 343; Bullard vs. Roger Williams Ins. Co., 1 Curt., C. C., 152; 
Adams vs. Mackenzie, 13 C. B. (N. S.,) 446; 2 Parsons on Ins., 107; 
2 Arnould on Ins. (new ed.,) 883; Peele vs. Mar. Ins. Co., 3 Mass. E. 
E. R., 65; Young vs. P. M. Ins. Co., 34 N. Y., 331; Wollenstein vs. 
Columbian Ins. Co., 44 N. Y. 222; DePeyster vs. The Sun M. Ins. 
Co., 19 N. Y. 277. 

VY. The boat was not repaired, nor fit for repairs, but another boat 
was built. Repairs are not practicable when they would cost more 
than the boat would be worth when repaired. Bullard vs. Roger 
Williams Ins. Co., 1 Curt. C. C., 152; Coolidge vs. Glouc. M. F. Ins. 
Co., 15 Mass., 343; Smith vs. Man. Ins. Co., 7 Met., 453; Brady vs. 
N. W. Ins. Co., 11 Mich., 448; 2 Parsons on Ins., 91; 11 Pick., 95. 

The government treated the boat as a new one, and required a new 
measurement and new enrollment. A new enrollment is never taken 
out for repairs. 15 Mass., 343; 11 Pick., 95. 

VI. The defendants in error did not elect to repair, and the au- 
thorities cited by counsel for plaintiff in error have no application to 
this case. 

VII. The case was one to be settled as a total loss, with salvage, 
for other reasons. 

The real significance of the question, whether the loss be total or 
partial, relates to the rule one third new for old. 

Outside of this rule, there is no difference between total loss with 
salvage and a partial loss. Smith vs. Man. Ins. Co., 7 Met., 453; 
Watson vs. Ins. Co., 1 Binn., 54; 2 Phillips on Ins., sec. 1497, pp. 
230, 231; Roux vs. Salvador, 3 Bing., (N. C.,) 288. 

VIII. The rule never applied to any but the vessel insured, when 
repaired. 

The rule originated in reference to ships, whose sales, riggings, 
sheathing, and painting were injured, and made new, the new always 
being worth more than the old. To have a general rule, it was made 
applicable to the whole vessel, after the first voyage, for the reason 
that ordinarily the new is worth more than the old. It was based 
upon the idea that the thing insured was retained by or returned to 
the assured in a better condition than it was in at the time it was 
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injured. Fenwick vs. Robeson, 3 C. & P., 324; Peele vs. Mer. Ins. 
Co., 3 Wash. C. C., 74; DaCosta vs. Newerbaur, 2 Term., 74. 

It was never applied to a case like this, where there were no re- 
pairs, but a new boat built. It would be inconsistent with the rule 
itself, and with the reasons upon which it was founded. 


MclItvarng, J. 


The plaintiff in error complains of the verdict and judgment be- 
low, for that the jury, in the assessment of the damages to the boat 
caused by fire, adopted the rule and measure which govern in cases 
of total loss. 

If this were a mere question, whether the jury, upon the testimony 
in the case, were justified in finding that the disaster by fire, which 
overtook the vessel, resulted in an actual total loss, we would not dis- 
turb the verdict or judgment. And, on the other hand, the like 
might be said if the jury had found that the loss was only partial. 
We think that the question whether the loss was total or partial, was, 
upon the testimony as it appears in the record, a proper one to be 
left to the jury under instructions from the court. 

This brings us directly to consider the rules of insurance law, by 
which total and partial losses are distinguished. Upon what princi- 
ple is it to be determined, when a peril insured against overtakes a 
vessel, whether the loss sustained is total or partial? This question, 
upon the authorities, is by no means of easy solution. Indeed, it 
can be answered only in general terms, and by the application of gen- 
eral rules. It is well settled, however, that a total loss may be either 
actual or constructive. 

An actual total loss is where the vessel ceases to exist in specie; be- 
comes a “ mere congeries of planks,” incapable of being repaired; or 
where, by the peril insured against, it is placed beyond the control 
of the insured and beyond his power of recovery. 

A constructive total loss is where the vessel remains in specie, and 
is susceptible of repairs or recovery, but at an expense, according to 
the rule of the English common law, exceeding its value when re- 
stored; or, according to the terms of this policy, where “the injury is 
equivalent to fifty per centum of the agreed value in the policy;” and 
where the insured abandons the vessel to the underwriter; in such 
cases the insured is entitled to indemnity as for a total loss. 

An exception to the rule, requiring abandonment, is found in cases 
where the loss occurs in foreign ports or seas, where it is impractica- 
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ble to repair. In such cases the master may sell the vessel for the 
benefit of all concerned; and the insured may claim as for a total loss 
by accounting to the insurer for the amount realized on the sale. 
There are other exceptions to the rule, but it is sufficient now to say, 
that we have found no case in which the doctrine of constructive total 
loss, without abandonment, has been admitted where the injured 
vessel remained in specie and was brought to its home port by the 
insured. 

A well marked distinction between an actual and a constructive to- 
tal loss is, therefore, found in this: That in the former no abandon- 
ment is necessary, while in the latter it is essential, unless the case be 
brought within some exception to the rule requiring it. 

A partial loss is where an injury results to the vessel from a peril 
insured against, but where the loss is neither actually nor construc- 
tively total. 

When the loss is total, the value of the vessel as estimated in the 
policy constitutes the basis for the adjustment of damages. Where 
the loss is only partial-and the vessel has been repaired, the cost of 
repairs, less one third new for old material, is the measure of com- 
pensation. 

In the view we have taken of this case, it is unnecessary to deter- 
mine the rule of damages in other cases of partial loss. 

On the trial in the court below, the learned judge instructed the 
jury as follows: 

* But the question which has been contested as the main point in 
this case is, whether the amount of this loss is to be ascertained by 
the rules applying to what is denominated a total loss, or by the rules 
applying to a partial loss. 

“A total loss may be actual or constructive. A constructive total 
loss is where the loss is not actually total, but is so great as to justify 
the insured in abandoning tho subject of insurance, or what remains 
of it, to the insurers, and claiming a total loss. 

“It is usual for insured parties in cases of loss, whether actually or 
only constructively total, by abandonment to surrender what remains 
of the boat to the underwriters. 

“This is a convenient way of making certain what in many cases 
would otherwise be uncertain. The surrender by abandonment of 
the wreck or salvage is so convenient, and so generally adopted in 
such cases, that the question of an actual total loss without abandon- 
ment arises comparatively seldom. 

“In the present case there has been no abandonment or sale of the 
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part saved from the boat, but it has been used in rebuilding a new 
boat or in repairing the old one, and one question, perhaps I ought 
to say the question for the jury to determine is, which of these two 
things has been done. Has a new boat been built or an old one re- 
paired ? 

“ As there was no abandonment of the property saved, no mere 
constructive total loss can be claimed. But, if there was an actual 
total loss, the recovery may be as far as a total loss without any 
abandonment, crediting the expenses with the value of what was 
saved.” 

With the above instructions we find no fault; but afterward the fol- 
lowing instruction was given, to wit: 

“ Now, it is not necessary that I should detail the difficulties I have 
found in analyzing and comparing the authorities on this subject, or 
in the application of the principles of the decided cases to the evidence 
in the present case. I may, however, in general, remark that while I 
find no decided case precisely like the present, in which the fact that 
the cost of repair would exceed the repaired value, has been held to 
entitle the insured to recover for a total loss without abandonment, it 
does appear to me that the principles of the decisions to which I have 
referred, logically applied to the facts of this case, as the plaintiffs 
claim them to be, would make it a case of actual total loss. That is 
to say, if the jury should find that this steamboat did remain in specie, 
but was so badly damaged by fire that to repair that damage would 
cost more than she would be worth when repaired, both as to the dam- 
age by fire and collision, the repairs of the damage by fire must be 
considered as impracticable, and the loss actually total without aban- 
donment.” 

Herein we think there is error. A loss not even constructively total 
is held to be actually total. In other words, a partial loss is held to 
be a total loss. 

It may be, as a general rule, that the question, whether it be prac- 
ticable or impracticable to repair a vessel which has been injured, but 
which remains in specie, is to be determined by ascertaining whether 
or not the value of the vessel when repaired will equal the cost of re- 
pairing. The solution of that question, however, does not draw the 
line between cases of actual total loss, and cases of partial loss; but it 
does distinguish, under the rule of the English law, between cases of 
partial loss and those which, by abandonment, become total by con- 
struction. As we understand the rule, no case of actual loss can arise 
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if the vessel remain in specie; that is, if it remain a vessel susceptible 
of being repaired at any cost. 

It is claimed, however, by the defendants in error, that the defen- 
dant below was not prejudiced by the instruction complained of; 
because, 1. The question whether the vessel was in fact repaired, 
or a new and different boat built, was fairly submitted to the jury. 
2. That the United States did not remain in specie. The boat was 
not in fact repaired, or fit for repairs, but another boat was built. In 
answer, it is sufficient to say, that if the issues were not fairly sub- 
mitted to the jury, this court is not authorized to look into the testi- 
mony to ascertain whether the weight of evidence was or was not in 
favor of the verdict. The defendant was entitled to have the jury pass 
upon the issues under proper instruction from the court. It is true, 
the question whether the boat had been repaired, or a new boat built, 
was left to the jury; but the court, in its subsequent instruction, made 
the question submitted immaterial. Suppose the jury had found that 
the boat remained in specie, and was in fact repaired, but at a cost great 
er than the value of the boat when repaired, still, under the instruction 
it was a case of actual total loss. But counsel say the boat did not 
remain in specie. That was a question of fact for the jury; but even 
then, it was not, under the instruction, a controlling question. Sup- 
pose the jury had found that the boat did in fact remain in specie ; 
still, if the cost of repairing exceeded the value of the boat when re- 
paired, the case, under the charge, was one of actual total loss. As 
we understand the charge complained of, it was in effect this: That 
in all cases of injury to a boat from a peril insured against, whether 
the vessel remain in specie or not, or whether it be in fact repaired or 
not, the loss is actually total, without abandonment, if the cost of re- 
pairing exceeds the value of the vessel when repaired. It follows, 
therefore, that the jury may have arrived at their verdict, and as- 
sessed damages upon the principle of total loss, notwithstanding they 
also found that the vessel after the fire remained in specie, and that 
it was in fact repaired by the insured. 

If the vessel remained in specie, and the owners elected to repair 
and did in fact repair the same, they cannot, in our opinion, prevent 
the application of the rule of one third off new for old material, by 
showing that the cost of making the repairs was more than the value 
of the vessel when repaired. 

It is also claimed by plaintiff in error, that an abandonment was 
necessary in this case upon another principle, to wit, to transfer to the 
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insurer the claim of the assured against the owners of the steamboat 
America, for negligence of the officers and crew of the latter boat, in 
causing the injury insured against, so that if the owners of the two 
boats should turn out to be the same persons, the cross actions might 
be litigated in this suit. 

It is undoubtedly true that an underwriter, upon payment of in- 
demnity for loss, is subrogated to the rights of the assured against a 
stranger whose negligence caused the injury, and that an abandon- 
ment operates as a transfer of such rights. It is conceded in this 
case, however, that the assured were also owners of the America, 
hence there was no right of action in assured, subject to the opera- 
tion of the above rule. 

Assuming, however, that the insured were accountable for the acts 
and conduct of the officers and crew of the America, it would then 
follow, that if the conduct of the latter whereby the United States was 
injured was negligent merely, the insurer had no right to complain, 
for the reason that mere negligence on the part of the insured does 
not affect the obligation of the insurer. If, however, the injury to the 
United States was caused by the willful wrong or fraudulent act of 
the officers and crew of the America, then such willful wrong or frau- 
dulent act was available as matter of defense to an action on the 
policy, either with or without an abandonment to the insurer. 

Judgment reversed. 

Day, C. J., and Wersu, Wuire, and Rex, J.J., concurring. 


a ae a a EN 





% 
cs 
& 
p 
i 
& 
Fa 
+ 
4 


1875. | Germania Ins. Co. vs. Sherlock et al. 


SUPREME COURT OF OHIO. 


December TERM, 1874. 


Error to the Superior Court of Cincinnati. 


THE GERMANIA INSURANCE COMPANY 
Us. 
THOMAS SHERLOCK et al.* 


1. A policy of insurance on a steamboat against loss by fire only, covers a loss by 
fire caused by collision where collision is not excepted, by the terms of the 
policy, from the risk named. 

2. Where the conduct of a pilot results in injury to the owner of the vessel, but is 
free from fraud, gross negligence, and willful violation of a known positive law, 
he is not guilty of barratry within the rule of maritime or insurance law. 


The orignal action was brought by Thomas Sherlock and others 
against the Germania Fire and Marine Insurance Company, of Cincin- 
nati, on a policy of insurance “against loss by fire ony,” issued on 
the steamboat America, owned by the plaintiffs, and used in naviga- 
ting the Ohio River for account of the United States Mail Line Com- 
pany. 

The contract of insurance between the parties was written on a 
printed form (in blank) for a marine policy, and the portions mate- 
rial to this case are as follows : 

“This policy of insurance witnesseth, that the Germania Fire and 
Marine Insurance Company of Cincinnati, by these presents, do cause 
Thomas Sherlock, treasurer, to be insured in the sum of not exceeding 
seventy-five hundred dollars, lost or not lost, upon the Steamer ‘ Ameri- 
ca’ against loss by fire only, wherever she iszin safety at noon of the 
twenty-second day of April, 1868, and from thence to noon of the ¢wenty- 
second day of April, 1869, when this policy shall expire, unless sooner 
terminated or made void by conditions hereinafter expressed. 

“ With permission to navigate the usual western rivers for account of 
the United States Mail Line Company against the risk of fire only. Coal- 
oil clause waived. $7,500 @ 5 % $375.” 


* From advanced sheets of 25 Ohio State Reports. 
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The parts in italics are the written portions of the policy. 

The perils are thus described in the formal printed portion of the 
policy: 

‘** Touching the perils, which the said insurance company is content 
to bear, and take upon it, under this policy, they are of the seas, 
lakes, rivers, canals, fires and jettisons, that shall come to the damage 
of said vessel, or any part thereof. 

“Warranted by the assured that this company shall be free from 
all claim for loss or damage arising from or caused by theft, barratry, 
robbery, civil commotion, war, or piracy, or during any time said vessel 
shall be seized and taken possession of, or detained by any act of the 
United States government, or other legally excluded causes; from dam- 
age that may be done by the vessel hereby insured to any other ves- 
sel or property; from any loss or damage occasioned by the said ves- 
sel being improperly laden, by the bursting of the boilers, collapsing 
of the flues, explosion of gunpowder, the derangement or breaking of 
the engines or machinery, or any consequences resulting therefrom, 
unless the same be caused by unavoidable external violence; from any 
loss occasioned by ice, between Bissell’s Point and Picotte Street, St. 
Louis.” 

About 11 o’clock on the night of December 4, 1868, the America, 
while ascending the Ohio River, near Warsaw, Kentucky, collided with 
a descending steamboat, the United States, also owned by the .plain- 
tiffs, and used in the same trade. 

The United States was immediately set on fire by the collision, and 
afterward the flames were communicated from it to the America 
whereby the latter boat was wholly destroyed by fire. 

The 29th section of the act of Congress, “ to provide for the better 
security of the lives of passengers on board of vessels propelled in 
whole or in part by steam,” approved August 30, 1852, provides as 
follows: 

“That it shall be the duty of the supervising inspectors to establish 
such rules and regulations, to be observed by all such vessels in pass- 
ing each other, as they shall from time to time deem necessary for 
safety; two printed copies of which rules and regulations, signed by 
said inspectors, shall be furnished to each of such vessels, and shall 
at all times be kept posted up in conspicuous places on such vessels,, 
which rules shall be observed both night and day. Should any pilot 
engineer, or master of any such vessel neglect or willfully refuse to 
observe the foregoing regulations, any delinquent so neglecting or re- 
fusing shall be liable to a penalty of $30, and to all damage done to 
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any passenger in his person or baggage by such neglect or refusal; 
and no such vessel shall be justified in coming into collision with an- 
other if it can be avoided.” 

In pursuance of this act, the supervising inspectors of steamboats 
established, among others, the following rules for pilots, to wit: 

“1. When steamers are approaching each other the signal for pass- 
ing shall be one sound of the steam-whistle to keep to the right, and 
two sounds of the steam whistle to keep to the left; these signals first 
to be made by the ascending steamer. If the dangers of navigation, 
darkness of the night, narrowness of the channel, or any other cause, 
render it necessary for the descending boat to take the other side, 
she can do so by making the necessary signals, and the ascending 
steamer must govern herself accordingly. These signals to be ob- 
served by steamers either day or night. 

“2. Should steamers be likely to pass near each other, and these 
signals should not be made and answered by the time such boats shall 
have arrived at the distance of eight hundred yards from each other, 
the engines of both boats shall be stopped; or should the signal be 
given and not properly understood, from any cause whatever, both 
boats shall not be again started until the proper signals are made, 
answered and understood.” 

On the trial of the cause in the court below, a verdict and judgment 
were rendered in favor of the plaintiffs. A bill of exceptions was 
taken, in which is set out all the testimony offered at the trial; the 
charge of the court to the jury; and requests to charge, submitted by 
the defendant, which were overruled, and exceptions taken. 

This petition is prosecuted by the defendant below, and the princi- 
pal errors assigned and relied on arise on the charge as given, and in 
refusing to charge as requested. 


Joan F. Fottert, for Plaintiff in Error: 

I. The peril against which the defendant insured the plaintiffs, as 
expressed in the written part of the policy, (and it is well settled in 
insurance law that the written part of the policy controls the 
printed where there is any conflict between that which is printed and 
the written parts,) is “ against the risks of fire only.” 

The first defense was a denial that, in contemplation of law, the 
boat was lost by fire; and we think that the court erred in the several 
rulings relating to this defense. 

The general charge of the court upon this point is predicated upon 
the presumption that in the policy there is no express exception of 
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the perils of the river, or of collision.. Whether the peril of collision 
is expressly excepted or not, one thing is certain, and for all practi- 
cal purposes the only inquiry we need make, perils of the river, in- 
cluding collision, were not insured against by this policy, and if not 
excepted they were at least expressly excluded, and that, too, by a 
distinct and positive act of the parties. 

The court mistook the law in charging that if “this boat was 
destroyed by fire, it is not a defense that the fire was caused remotely or 
proximately by the collision.” 

The term “destroyed by fire” is clearly used here in the sense of 
burned up. 

In a legal sense, and upon this ground, our first defense was pre- 
dicated. We say that it was not destroyed by fire, but by the colli- 
sion. 

But the whole expression, taken together, can leave no doubt upon 
the mind of any one, as it certainly did not upon the mind of the 
jury, that if the boat burned, they were not permitted to inquire 
whether or not the collision caused the burning. 

And this brings us to the often used, and in too many instances 
wrongly applied maxim, “Injurianon remota causa sed proxima spec- 
tatur.” 

The sound judicial construction of the maxim, and the one that is 
being adopted by our ablest courts and judges, is that the proximate 
cause is the causasine qua non. 1 Phillips on Ins., sec. 1132; Brady 
vs. Northwestern Insurance Co., 11 Mich., 425: Case vs. Hartford 
Insurance Co., 13 Ill, 676. If the last in the train of circumstances 
resulting in a loss is the ouly one that can be considered, is it not 
clear that in the case last cited the removal of the goods and not the 
fire was the proximate cause of the loss? Roe & Kercheval vs. The 
Columbus Insurance Co., 17 Mo., 301; Montgomery, etc., vs. Fire- 
man’s Insurance Co., 16 B. Mon., 427 (and see 16 B. Mon., 427, as to 
the true method of construing a policy of insurance); Strong et al. 
vs. Sun Mutual Insurance Co., 31 N. Y., 103; Waters vs. The Mer- 
chants’ Louisville Insurance Co., 11 Pet., 213; Peters vs. The Warren 
Insurance Co., 14 Pet., 99; General Mutual Insurance Co. vs. Sher- 
wood, 14 How., 364; Insurance Company vs. Tweed, 7 Wal., 44; Mc- 
Cargo vs. New Orleans Insurance Company, 10 Rob., (La.) 202; 
Magoun vs. New England Marine Insurance Company, 1 Story, 157; 
Potter vs. Ocean Insurance Company, 3 Sumn., 27; Montoyu vs. Lon. 
Assurance Company, 6 Exch., 450; Lawrence vs. Aberdein, 7 E. C. 
L., 38; Gabay vs. Lloyd, 10 E. C. L., 229; Thompson vs. Hopper, 88 
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E. C. L., 937; Ionides vs. The U. M. Insurance Company, 108 KE. C. 
L., 259. 

II. The pilots of these boats were guilty of criminal misconduct, 
and these underwriters are not liable, under their policy, for any of 
the consequences thereof. 

This criminal misconduct of the pilots is barratry. 

For the definition of barratry, see Bouvier’s Law Dictionary; Phil- 
lips on Insurance, secs. 1062, 1067, 1073; Patapsco Insurance Com- 
pany vs. Coulter, 3 Pet., 230; Earle vs. Rowecroft, 8 East, 126. 

By the express terms of the act of Congress, 1852, simple neglect 
to comply with its provisions, resulting in loss, is a fraud upon the 
owners, and is barratry. 1 Phillips on Insurance, sec. 1051; Insur- 
ance Company vs. Marsh, 41 Penn St., 394; N. Y. & Liv. U. S. M. 
S. Co. vs. Rumball, 21 How., 372. 


W. Y. Guotson, for Plaintiff in Error : 

Tn this case, in the written part of the policy, it is expressly stated 
that the insurance is “against the risk of fire only,” and no erasure 
is made in the printed part. If, as is admitted, the perils of the 
river are not covered, it is by virtue of the express statement in the 


written part, and the rule that such a statement controls the printed 
part. It is an express exception of perils of river, shown by the in- 
tent of the parties in the writing itself. 1 Parsons on Insurance, 65, 
614. 

Collision is not excepted in the same clause or in the same terms 
as barratry, but the intent to except it is shown, and that intent, 
when ascertained, must have the same effect, whatever the language 
in which it is expressed. 

The law has prescribed no form of words to except a risk from a ma- 
rine policy. It is therefore a mere question of construction. Wil- 
liams vs. Burrell, 50 E. C. L., 402; Masury vs. Southworth, 9 Ohio 
St., 340. 

In the case of concurrent causes, to one of which it is necessary to 
attribute the loss, it can make no difference whether one of the causes 
is excepted, or simply not insured against. 1 Parsons on Insurance, 
619. 

What we desired to have put to the jury was, whether a peril not 
insured against (collision) did not make a causa causans efficacious 
in the production of the mischief ? 

To determine whether it (collision) did constitute such causa cau- 
sans, we asked the court to apply the well established rules or tests, 
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copied from high authority, on the subject, in the fourth and fifth 
charges. 1 Phillips on Insurance, secs., 1097, 1132, 1137. 

If there was an insurance against fire, and no insurance against 
collision, it can make no difference whether the risk of collision was 
expressly excepted, or simply not covered. Waters vs. The Merch. 
Ins. Co., 11 Pet., 213. 

It will be seen from the facts of this case in 11 Peters, particularly 
as shown by the argument, there was no express exception of barra- 
try. 

On the question what is the predominating, efficient, real cause of 
the loss, we cite the following authorities. They sustain fully the 
idea contained in the fifth charge asked by the defendant, that near- 
ness of time is not the test, but the efficient agency is the test. The 
true question is, what caused the loss, not what instrument is em- 
ployed. The knife used by the assassin, in one sense causes death, but 
the assassin himself is the real cause. The fire may destroy the boat, 
but if the fire was the direct, necessary, inevitable result of the colli- 
sion—if without the collision there would have been no fire—then, ac- 
cording to all the authorities, the collision, not the fire, is the cause 
of the loss. Waters vs. Louisville Ins. Co., 11 Peters, 213; Thomp- 
son vs. Hopper, 88 Eng. C. L., 447; Carballero vs. Home Mutual Ins, 
Co., 15 Louisiana Ann., 217; Roe & Kercheval vs. Col. Ins. Co., 17 
Mo., 301; Brady vs. Northwestern Ins. Co., 11 Mich. 425; Ionides vs. 
Universal Ins. Co., 108 Eng. C. L., 259; Cass vs. Hartford Ins. Co., 
13 Iulinois, 676, 681; 16 B. Mon., 427, 440; Cargo vs. New Orleans 
Ins. Co., 10 Rob. (La.,) 212; Tweed vs. Ins. Co., 7 Wallace, 44. 

“The decision in the case of Thompson vs. Hopper, 6 E. & B. (88 


‘E. C. L.,) 937, 947, was reversed—E. B. & E. (96 E. C. L.,) 1088, 


1055; but the grounds of reversal in no way affect the purpose for 
which we cite it, which is to show the opinion of Lord Campbell as to 
the proper application, in general, of the rule “causa proxima non re- 
mota spectatur,” and his approbation of the decision in -Waters vs. 
Louisville Ins. Co., and his construction of that decision. 

A policy which covers “ fire only ” is the same in effect in law, in 
common sense, and in common parlance, as a policy against every 
loss, except all losses which are caused by any other peril than by 
“ fire only.” 

As to what constitutes “criminal misconduct,” what is discretion, 
see Citizens’ Ins. Co. vs. Marsh, 41 Penn. St., 386; Bentley vs. Coyne, 
4 Wallace, 509; 3 Pet., 222; 2 Cush., 500; 511. 
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Lincoxn, Surry & Warnock; Hoapty, Jackson & Jounson and S. & 
S. R. Marruews, for Defendants in Error. 


I. The insurance was one covering the damages done to the said 
steamboat by fire. But it has certain exceptions to this liability ex- 
pressly provided. For all damages caused by or arising from barratry, 
civil commotion, war, or piracy, or during the time said vessel shall be 
seized and taken possession of or detained by the United States gov- 
ernment, or by the bursting of the boilers, collapsing of the flues, ex- 
plosion of gunpowder, or from any loss caused by the use of an open 
light in the hold. It is evident that loss by fire may arise from, or be 
occasioned by, the above causes, or during such times; and such losses 
are expressly excluded from the otherwise general operation of the 
policy covering damage by fire. This contract in express terms is to 
make good such loss or damage as may occur to the boat by fire, that 
being a well-defined and distinct peril, differing in its nature from 
perils of the river and from collision, which is one of the perils of the 
river. The defendant, by the express terms of the agreement, is 
bound to make good such loss, unless the same is excepted from the 
operation of the general terms of the policy. And certain fires, which 
can be traced to specific causes, being thus expressly excepted, the 
rule is that no other exception can be ingrafted upon the policy and 
taken from under its operation. 

The rule that governs cases of this kind is expressed in the cases 
of The Columbia Ins. Co. vs. Lawrence, 10 Pef., 517; Waters vs. Mer. 
Lou. Ins. Co., 11 Pet., 225; City Fire Ins. Co. vs. Corlies, 21 Wend., 
371; Millandon vs. The Orleans Ins. Co., 4 La. Ann., 15; St. John vs. 
American Mu. F. & M. Ins. Co., 1 Kern., 518; Hale vs. The Wash. Ins. 
Co., 2 Story, 184; Broom’s Legal Maxims, 278; The Western Ins. Co. 
vs. Cropper, 32 Penn. St., 356. 

The view here taken is strengthened by another class of authorities. 
They are to the effect that the indemnity given by a policy of insur- 
ance shall be as broad as the language of the policy, upon any fair 
interpretation of it, will admit. 1 Duer on Ins., sec. 5—Lect. IL, part 
1, p. 161; Snapp & Hanger vs. the Mer. & Man. Ins. Co., 8 Ohio St., 
461; Moadinger vs. M. F. Ins. Co., 2 Hall, 493; Stacy vs. the Franklin 
Ins. Co., 2 W. & S., 545. 

The court will bear in mind that it is the written part of this policy 
that insures this steamer against loss or damage by fires; and these 
written terms are not to be set aside by equivocal printed conditions, 
found in the general form, but the former do in fact set aside the lat- 
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ter whenever there is any inconsistency. Duer on Ins., 165, sec. 11 
—Lect. II., 1; Angell on Ins., 11, sec. 15; Hayward vs. Liv. & Lon. 
Ins. Co., 40 N. Y., 457; Harper vs. The N. Y. C. Ins. Co., 22 N. Y., 
(3 Keys,) 443, 444; Pindar vs. The Kings Co. Ins. Co., 36 N. Y., 648; 
Robertson et al. vs. French, 4 East, 136. 

The contract of insurance, being the language of the insurer, must 
be taken most strongly against the underwriter. Where there is any 
ground for fair doubt, this rule applies against the underwriter. 
Blackett vs. Assurance Co., 2 Cromp & J., 251; Snapp & Hanger vs. 
Mer. & Man. Ins. Co., 8 Ohio St., 461, 462; Donnell vs. The Col. Ins. 
Co., 2 Sumn., 381; Bullen vs. Denning, 5 B. & C., 847; Earl of Cardi- 
gan vs. Armitage, 2 B. & C., 207; 1 Duer on Ins., 161, 162, sec. 6; 
Western Ins. Co. vs. Cropper et al., 32 Penn., 355; Knight vs. Cam- 
bridge, 1 Strange, 581. 

The maxim, causa proxima non remota spectatur, is especially appli- 
cable to insurance contracts and to this case. 

The maxim above quoted becomes especially necessary in insurance 
contracts, in order that there may be a plain and intelligible rule by 
which the liability of the underwriters to the assured, and among 
themselves, can be ascertained. Suppose there had been another set 
of policies covering these boats against the perils of the river. What 
would that class of underwriters have said if sued for this loss? 
Would they not have replied, that the collision did no damage to the 
boat, but that she was burned up, and that the underwriters against 
peril by fire were bound for the loss ? 

But for this maxim, what an interminable confusion and opportu- 
nity for litigation! Except for this rule, how could any one adjust 
the cases, and charge to the assured and to each set of underwriters 
their appropriate shares of the loss? Cases of the kind are not un- 
common. See Stacy vs. Frank. Ins. Co., 2 W. & S., 506; Gerodt vs. 
Del. M. Ins. Co., 31 Mo., 596; Madison Ins. Co. vs. Fellows, Disney, 
228; The Ass. F. Ins. Co. vs. Assum, 5 Md., 168; Blake vs. Ex. M. 
Ins. Co., 12 Gray, 273; How. Ins. Co. vs. Scribner, 5 Hill, 301. 

So complicated has the modern contract of insurance become, that 
it is now among the most difficult of practical affairs to adjust such 
losses satisfactorily; and only by strict compliance with this maxim in 
many of the cases can any adjustment be made. 

And this maxim in fact is so applied to avoid such difficulties and 
such application is established by the courts. Perrin’s Adm’r vs. 
Pro. Ins. Co., 11 Ohio, 171; 2 Arnold on Ins. 766; Dabney vs. New 
Eng. M. M. Ins. Co., 14 Allen, 309; Ionides vs. Uni. Mar. Ins. Co., 
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14 C. B., 284; Dixon vs. Sadler, 5 Mees. & Wels., 414; Thompson vs. 
Hopper, 88 E. C. L., 937; Livie vs. Janson, 12 East, 653; 11 Johns. 
27; Green et al. vs. Elmslie, Peake’s N. P. Cas., 212; Tatham vs. 
Hodgson, 6 Term, 659; Powell vs. Gudgeon, 5 Mau. & Sel. 436; Nor- 
wich & N. Y. Trans. Co. vs. Western Mass. Ins. Co., 34 Conn., 561; 
U. F. & M. Ins. Co. vs. Foote, 22 Ohio St., 350; Boatman’s Ins. Co. 
vs. Parker, 23 Ohio St., 95; Maryland Fire Ins. Co. vs. Whiteford. 

The collision was not the immediate and proximate cause of the 
fire. It was two steps behind, and we look not to nearness in time, 
but to the order of events, though so near one another that we are 
unable to distinguish between them; and in reference to the rapidity 
with which one link in the chain follows another, see Dabney vs. New 
Eng. M. M. Insurance Company, 14 Allen, 309; Columbia Insurance 
Company vs. Lawrence, 10 Pet., 517; Dyer vs. Piscataqua F. & M. 
Insurance, 53 Maine, 120. 

That the law does not follow back from one cause or sequence to an- 
other, in cases of insurance, but rests upon the peril which appears 
to have injured or destroyed the property, is well settled by the fol- 
lowing authorities: Matthews vs. The How. Insurance Company, 1 
Kern., 16; Gen. M. Ins. Co. vs. Sherwood, 14 How., 366; Ionides 
vs. U. M. Ins. Co., 14 C. B., 295; Gates vs. Mad. Co. Ins. Co., 1 
Seld. 478; Columbia Ins. Co., vs. Lawrence, 10 Pet. 517, 518; City F. 
Ins. Co., vs. Corlies, 21 Wend. 371; St. John vs. The Am. Mu. Ins., 
Co., 1 Kern., 523; Sadler vs. Dixon, 8 Mees. & Wels. 899; Redman 
vs. Wilson, 14 Mees. & Wels., 482; Livie vs. Janson, 12 East, 648, 653. 

The courts look at the peril assumed, and whenever they find that 
the property has suffered from such peril, they do not go to the cause 
that produced the peril. This is well expressed in the above cases. 

The proximate cause is the last link, the last sequence or final re- 
sult, which is the destruction of the vessel. The Ionides vs. U. M. 
Ins. Co., 14 C. B. (Scott,) W. S. 284, 286, 295; Dabney vs. New Eng. 
M. M. Ins. Co., 14 Allen, 309; Marble vs. The City of Worcester, 4 
Gray, 398. 

In insurance law the simple fact that the steamer was destroyed 
by fire not originating in the fraud of the plaintiffs, or their employees 
and not coming within any of the exceptions found in the policy, is 
all we have to look to, all we have to prove. It matters not what 
caused the fire, or how immediately the fire followed the cause, there 
being no exception excluding it, the loss is one for which the plain- 
tiffs may recover. 
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The cases cited by plaintiff in error do not sustain their position, 
but when carefully examined strengthen our view. 

The case of Thompson vs. Hopper, 88 C. L. 171, cited and greatly 
relied on by plaintiff in error, is not the law of this country nor of 
England, as will be seen by the following authorities: Perrin’s Adm’r 
vs. The Pro. Ins. Co., 11 Ohio, 147; Johnson vs. B. M. F. Ins. Co., 
4 Allen, 390; Chandler vs. Wor. M. F. Ins. Co., 3 Cush., 328; Huc- 
kins vs. The Pro. M. F. Ins. Co., 11 Fost., 247; Columbia Ins Co., 
vs. Lawrence, 10 Pet., 517; Shaw vs. Roberts, 6 Ad. & El., 83, 84; 
Brown vs. Kings Co. F. Ins. Co., 31 How. Prac., 512; Gates vs. Mad. 
Co. M. Ins. Co., 1 Seld., 478; Hynds vs. The Schen. Co. M. Ins. Co., 
16 Barb., 127; St. John vs. The Am. M. F. & M. Ins. Co., 1 Duer, 
381; Catlin vs. the Springfield F. Ins. Co., 1 Sumn., 441; Waters vs. 
the Louis. Mer. Ins. Co., 11 Pet., 220; Thompson vs. Hopper, 1 El. 
Bl. & El., 1051. 

In some of these cases it was held that gross neglect of the assured 
himself, not amounting to fraud, was no defense. 

The following cases—St. John vs. Amer. M. F. & M. Ins. Co., 1 
Kern., 518; Roe et al. vs. the Columbus Ins. Co., 17 Mo., 304; Mont- 
gomery vs. Firemen’s Ins. Co., 16 B.: Mon., 442; Strong vs. the Sun 
M. Ins. Co., 31 N. Y., 113; Stanley vs. the West. Ins. Co., 3 Exch., 71; 
Insurance Co. vs. Tweed, 7 Wal., 44—cited by plaintiff in error, con- 
tain excepting clauses, and the decision in each case rests upon the 
force of the exception, and cannot avail the plaintiff here, who has 
no exception to go on. 12 Wal., 199. 

II. There is no error upon the subject of barratry, to the prejudice 
of the plaintiff in error. 

For a definition of barratry, see Webster; Worcester; 2 Arn. on 
Ins., 2 ed., 821, 825; Lawton vs. Sun M. Ins. Co., 2 Cush., 511; Earle 
vs. Rowcroft, 8 East, 133; 1 Starkie, 191; Parsons on Ins., 550; Marcar- 
dier vs. Chesapeake Ins. Co., 8 Cranch, 49; Nutt et al. vs. Bourdieu, 
1 Term, 323; Knight vs. Cambridge, 1 Strange, 581; Stamma vs. 
Brown, 2 Strange, 1174; Lockyer vs. Offley, 1 Term, 259; Vallejo vs. 
Wheeler, 1 Cowper, 154; Wilcocks et al. vs. Union Ins. Co., 2 Binn., 
580; Phyn vs. Royal Ex. Ass. Co., 7 Term, 503, 504; Soares vs. Thorn- 
ton, 7 Taunt., 640; Ross vs. Hunter, 4 Term, 38; Chandler vs. Wor. 
M. F. Ins. Co., 3 Cush., 330. 

The case of the Citizens’ Ins. Co. vs. Marsh, 41 Penn. St., 394, is 
referred to by the plaintiff in error. It is difficult to see how the 
conduct complained of in that case is barratry, as the master was 
himself the owner, and any conduct of the owner, or with his consent, 
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cannot be barratry. This is universally agreed. 2 Arnould on Ins., 
837; 1 Parsons on M. Ins., 571; 1 Phillips on Ins., sec. 1082; Wilson 
vs. Gen. M. Ins. Co., 12 Cush., 365; Marcardier vs. Ches. Ins. Co., 
8 Cranch, 49; Nutt et al. vs. Bourdieu, 1 Term, 323; Ross vs. Hun- 
ter, 4 Term, 37; Barry vs. La. Ins. Co., 11 Martin, 631; Taggard vs. 
Loring, 16 Mass., 340; Pipon vs. Cope, 1 Camp., 436; Soares vs. Thorn- 
ton, 7 Taunt., 640. 

The officers and crew of the United States could not commit barra- 
try toward the America. Cook vs. Com. Ins. Co., 11 John., 43 Ken- 
drick vs. Delafield, 2 Caines, 71; 1 Phillips on Ins., sec. 1080. 


MclItvarng, J. 

The court below charged, “that if the jury were satisfied from the 
evidence that the steamboat America was destroyed by fire, and that 
no material injury was done her by the collision, then the plaintiffs 
are entitled to recover for said loss or damage caused by fire, not- 
withstanding such fire may have been caused by the collision,” and 
refused to charge as requested by the defendant below, “that loss or 
damage from collision being excepted, and the defendant not liable 
therefor, the defendant is not liable for any loss or damage from fire 
where a collision was the direct, immediate, and proximate cause of 
such fire, and without which the loss would never have occurred; in 
such a case the loss is to be attributed to the collision and not to the 
peril of fire.” 

Whether there was error in the charge as given, or in refusing to 
charge as requested, depends solely upon the proper construction of 
the policy sued on. The form of the policy, as printed, assumes to 
insure against the perils of seas, lakes, rivers, etc.; but the contract of 
the parties, as evidenced by the terms therein written, which must 
control in its construction, clearly shows that the only risk assumed 
by the underwriter was loss by fire; and that the perils of rivers, etc., 
including collision, were not insured against at all as proximate causes 
of loss or damage. 

The undertaking of the defendant to insure “against loss by fire 
only,” must be held to embrace losses by fire generally, without re- 
gard to the cause or causes which produced the fire. The qualifying 
word “ only,” was not intended to limit the liability of the insurer to 
losses by a fire caused by any particular agency, or to exclude such 
liability where the fire was caused by a particular agency, but simply 
to show that no risk whatever was assumed except loss by fire. 

Such is the scope of an insurer’s liability arising upon the terms of 
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a contract to insure against loss by fire only. In the policy now un- 
der construction, however, the parties, by subsequent clauses, excepted 
from the scope of the general undertaking of the insurer, losses oc- 
casioned by certain specified causes—that is to say, losses by fire 
produced by the causes named in the exceptions. See the United L., 
F. & M. Ins. Co. vs. Foote, 22 Obio St., 350. Among the causes of 
fire so excepted, however, collisions are not named. 

The court below, therefore, did not err in refusing to charge as re- 
quested by the defendant, for the reason that the request assumed 
that “loss or damage from collision” was excepted from the risks 
covered by the terms of the contract; which assumption was contrary 
to the true construction of the policy. Nor was there error in the 
charge as given. 

Among the losses excepted from the risks by the warranties inthe 
policy, was loss or damage caused by barratry. 

Testimony had been offered on the trial tending to prove that the 
pilot of the America had neglected and failed to observe the rules es- 
tablished under the act of Congress, by the supervising inspectors, 
for his observance in such case, whereby the collision was caused. 
And other testimony had been offered tending to prove that such 


. neglect or failure to observe the rules by the pilot was neither willful 


nor fraudulent on his part; and further, that if the rules were departed 
from at all, it was in an emergency, in which the pilot honestly be- 
lieved that is was necessary to do so in order to avoid a collision. 

Upon this subject the court charged the jury as follows: 

“ The second defense is barratry, which may be said to comprehend 
not only every species of fraud and knavery committed by the master 
or pilot, with the intention of benefiting himself at the expenso of the 
owners of the boat, but every willful act on his part of known illegal- 
ity, whereby the owners are in fact injured. It consists of some 
fraudulent act intended to injure them, or of a willful violation of 
known positive law in the navigation or management of the vessel 
from which the loss resulted.” 

[The court here read the rules and the act of Congress as recited in 
the statement of this case, and continued:] 

“ These rules are intended to avoid collisions between boats ascend- 
ing and descending the river, and they prescribe the course to be pur- 
sued by the pilots. They are made to be observed, and are binding 
as law upon the pilots, subject, however, to any emergencies by which 
it may become necessary to depart from them to escape or avoid im- 
mediate danger from collision or other perils. 
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“Tt is claimed that the pilot willfully violated these rules of navi- 
gation, established under a law of Congress, by failing to give the 
signals required by the rules, and by omitting to stop when the boats 
had come within a distance of eight hundred yards. These rules are 
in evidence, and the pilots are bound to obey them unless some emer- 
gency in the course of navigation occurs justifying a departure from 
them to avoid a collision or other danger. 

* The rules require that when the boats have approached within 
one mile, the pilot of the ascending boat shall sound the whistle to 
notify the pilot of the descending boat on which side he will pass; 
and that if the signals are not answered and understood by the time 
the boats have approached the distance of eight hundred yards, he 
shall stop his boat until the signals are corrected and understood. 
Now, if the pilot of the America, on approaching the United States, 
when they had approached within the mile, knew or believed that 
they had come within the mile, and chose to omit to give the signal 
required by the rule; or, if when he knew or believed that they had 
approached within the eight hundred yards, without satisfactory sig- 
nals, he did not stop, although he knew that the rules required that 
he should stop, but chose to risk the violation of the rule, and the re- 
sult of such violation of the rule was the loss, that would constitute 
such misconduct of the pilot as to prevent a recovery, though he did 
not actually intend an injury to the owners. He is not at liberty to 
prefer his own judgment to the rule required by law, unless there be 
some emergency requiring a departure from the rule. But he must 
deliberately, or voluntarily and knowingly violate the rule in order to 
constitute such misconduct as to prevent a recovery. The rules are 
made to be observed by pilots; they are intended for the safety of the 
public and for the protection of the owners. Whether they are the 
best that can be made or not, while in force they must be observed, 
and a willful disregard of them is misconduct; and if a loss is caused 
thereby to the owners, it is a loss by barratry, which is excepted from 
this policy. 

“ But in establishing this defense, the burden of the proof is on the 
defendants. They must make it appear by a fair preponderance of 
evidence that the pilot of the America did violate the rules knowing- 
ly, and the loss was the consequence. 

“ Mere error of fact or of law is not sufficient to establish a defense 
on this ground. The pilot must know his duty, and decline to do it. 
If he supposed the distance was a mile when he gave the first signal, 
and intended to comply with the rule by the signal which he gave, the 
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fact that he may have been mistaken in his estimate of the distance 
is not misconduct, which is a defense. So, if when the boats ap- 
proached to the distance of eight hundred yards, the pilot of the 
America knew it, or believed it, and knew that the signals had not 
been answered or properly understood, and yet failed to stop or back 
his boat according to the law, that would be such misconduct as 
would be a defense against a suit for a loss caused by it. But if by 
reason of the darkness of the night, or other causes not under his 
control, he was mistaken as to the fact of their approach to the dis- 
tance of eight hundred yards, until they had approached much nearer, 
such mistake would not be a misconduct to defeat a recovery. 

“The pilot is not to set up his judgment against the rules, unless 
there arises an emergency in which he should honestly believe that it 
was necessary to depart from the rule to avoid a collision or avoid 
danger. But if he, in good faith, endeavored to comply with the 
rules of navigation and to avoid a collision, though he may have erred 
in his estimate of distances, and though he may have been mistaken 
as to the interpretation of the rules, he cannot be held to be guilty of 
such misconduct as to constitute a defense. 

“You will limit your inquiry on this subject to the conduct of the 
pilot in charge of the America, as the only barratry which can defeat 
this suit must be of the officers or crew of the boat, for the loss of 
which this suit is brought.” 

We find no error in these instructions of which the defendant had 
right to complain; nor do we find any error in the record, for which 
the judgment should be reversed. 

Judgment affirmed. 

Day, C. J., and Wexcn, Wurre, and Rex, JJ., concurring. 





1875. | Inbusch vs. Northwestern National Ins. Co. et al. 


ARBITRATION CASE. 


UNAUTHORIZED INSURANCE—NON-DELIVERY OF POLICY. 


Before Ex-Chief Justice Dixon, at Milwaukee, Wis. 


JOHN HENRY INBUSCH 
Us. 


NORTHWESTERN NATIONAL INS. CO. AND ATLAS INS. CO. 


The Manistee agency of the Northwestern and Atlas companies issued a policy of 
the first named to M., ‘loss if any payable to I. as his interests shall appear.” 
M. was owner and I, mortgagee of the premises. M. afterward transferred the 
equity of redemption to I., making him sole owner. No notice was given to the 
company, but the fact became known to the agent. Afterward the company 
ordered the agent to cancel the policy and return the unearned premium. The 
policy was canceled and another policy issued to I., by the agent of the Atlas, 
to whose account the return premium was credited. The whole transaction 
was done without the knowledge of I. The policy remained in the hands of the 
agent until after the fire, when I. first learned of the matter and received the 
Atlas policy. The agent afterward drew on I. for the balance which, owing to 
absence of L, was returned unpaid, whereupon the company ordered the agent 
to demand the policy’s return and to refuse further payment. The ugent made 
no demand for the policy, but accepted the premium subsequently remitted 
by I. 

Held, That the Atlas was liable for the loss, but no liability attached to the policy 
of the Northwestern. 


Joun P. McGrecor, for the Northwestern National Ins. Co. 
Davin S. Orpway, for the Allas Ins. Co. 

Winrietp Suita, for Mr. Inbusch. 

Dixon, Arbitrator. 


In the matter of the claim of John Henry Inbush against The North- 
western Nationa] Insurance Company of Milwaukee, Wis., and The 
Atlas Insurance Company of Hartford, Coun., submitted, to deter- 
mine the question of liability only, to the undersigned, as sole arbi- 
trator by articles of agreement signed by each of suid parties. 


The facts as I find them, and respecting which there is no dispute 
between the parties, are as follows: On the 5th day of July, 1874, 
policy No. 241, of its Manistee, Mich., agency for the sum of $1,500, 
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was issued by the Northwestern National Insurance Company to 
Henry Mau of’ Manistee as owner, “loss, if any, payable to John 
Henry Inbusch as his interests may appear.” Mr. Inbusch, a resi- 
dent of the city of Milwaukee, was at the time mortgagee to the full 
value of the premises, including the buildings insured, which were 
situated in Manistee. The policy was issued by Messrs. Secor, 
Shores & Douville, general agents of the company at Manistee, on 
the application of Mau, but without payment of the premium. On 
the 1st of August following, Mau, being insolvent and unable to make 
the payment, communicated the fact to Inbusch, who thereupon paid 
the premium to the company at its home office in Milwaukee, taking 
the receipt of the secretary. The policy never, in fact, came to actual 
possession or custody of either Mau or Inbusch, but remained in the 
hands of the agents at Manistee until it was canceled and returned 
to the home office as hereinafter stated. 

On the 24th day of the same month, Mau, the mortgagor, conveyed 
his equity of redemption of the mortgaged premises to Inbusch in 
satisfaction of the debt, and the mortgage was thereupon extinguished 
and Inbusch became sole owner of the property. No notice of this 
change of title was given to the company; but Shores, one of its Man- 
istee agents, acquired knowledge of it on the same day. 

On the 20th day of September, following, Mr. Darrow, the general 
supervising agent of the company, visited Manistee, and having au- 
thority for that purpose directed the cancellation of the policy and 
return of the unearned premium, on the ground that the company 
had too much insurance in the block upon which the buildings cov- 
ered by the policy were situated. This direction was given in the 
usual course to Messrs. Secor, Shores & Douville, the agents, and Mr. 
Darrow wrote to the home office that he had so directed. A few days 
afterward the policy was forwarded by the agents at Manistee to the 
office of the company in Milwaukee, marked on the back, “ Canceled, 
Manistee, Sept. 20, 1874. Return premiuin $59.30. Canceled by 
order of Darrow.” No notice of such cancellation was given either 
to Mr. Mau or Mr. Inbusch, nor return or offer of return of the un- 
earned premium made, until after the destruction of the buildings by 
fire. After the fire, which occurred on the 7th day of the next Octo- 
ber, Mr. Inbusch called at the company’s office in Milwaukee, and 
was then informed for the first time that the policy had been can- 
celed. At the time of the cancellation Mr. Mau had removed from 
Manistee to Milwaukee, «nd it seems to have been the understanding 
of the agents at Manistee that Mr. Darrow was to give the notice of 
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cancellation. The condition of the policy authorizing cancellation by 
the company is in these words: ‘This insurance may also be termin- 
ated at any time at the option of the company, on giving notice to that 
effect, and refunding a ratable proportion of the premium for the un- 
expired term of the policy.” 

Such is a history of the transactions connected with the policy issued 
by the Northwestern National Insurance Company until we come to 
other facts, which are connected also with the policy issued by the 
Atlas Insurance Company. 

The material facts touching the issuance of this policy by the lat- 
ter company may be thus stated: Secor, Shores & Douville were at 
the same time general agents of the latter company for the city of 
Manistee and surrounding country, with authority to receive applica- 
tions, collect premiums, issue policies, and bind the company by con- 
tract according to the usual practice and course of dealing of such 
agents, and they, supposing the insurance in the Northwestern Na- 
tional to have been regularly terminated and believing that Mr. In- 
busch, who they knew had become sole and absolute owner of the 
premises by conveyance from Mau, was desirous of continuing the 
risk in some responsible company, on the 22d day of September, two 
days after the supposed cancellation, “replaced,” to use their own ex- 
pression, “ the risk in the Atlas,” and wrote up the policy No. 601 of 
the latter company in the name of Mr. Inbusch as owner of the build- 
ings insured. Proper entries of the transactions were at the same 
time made on the books of the agency, and the issue of the policy re- 
ported in the daily report made by agents to the company. The 
$59.37 return premium on the policy in the Northwestern National 
was retained by the agents, to apply in part payment of the premium 
on the Atlas policy, the residue thereof, $15.63, being held by the 
agents as a claim against Mr. Inbusch. The accounts between the 
agents and the Atlas company show a credit to the company of the 
premium on the policy, although the same has not, in fact, been paid 
to the company. The policy in the Atlas remained in the hands of 
the agents until after the destruction of the buildings by fire. No 
notice of these transactions was given to Mr. Inbusch, and he remained 
in ignorance of them until some days after the fire, when one of the 
agents, Mr. Secor, came to Milwaukee, bringing with him the policy 
in the Atlas company, and called upon Mr. Inbusch, and the follow- 
ing interview, as stated by himself, took place between them. Mr. 
Secor says: “I asked Mr. Inbusch if he had any insurance on his 
property in Manistee here in Milwaukee. He said he thought he had 
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in the Northwestern National, but had been informed since the fire 
that it was canceled. He had had no notice of cancellation. I told 
him it had been canceled at Manistee and a new policy written in the 
Atlas. I handed him the Atlas policy. I told him that the unearned 
premium of the Northwestern National had been applied as part pay- 
ment for the Atlas policy, and that there was a sum due upon it— 
$15.63. I asked him if he wanted to pay methat. He said he wanted 
to first learn if it was all right. I went off and left the policy. He 
did not pay me.” After Mr. Secor’s return to Manistee, and on the 
19th of October, Secor, Shores & Douville drew on Mr. Inbusch for 
$15.63, and on the same day wrote him that the draft had gone through 
the bank. The draft was protested for non-payment, owing, as is ex- 
plained by Mr. Inbusch, to his absence from the city at the time of its 
presentation, and there being no person in his office authorized or in- 
structed to make the payment. A few days later, and as the agents 
say, about the 9th or 10th of November, Mr. Inbusch remitted the 
$15.63 by draft on some person in Manistee, which draft was collected 
by the agents, and the money so received together with $59.37 return 
premium is still in the hands of the agents, no part of the same ever 
having been returned or offered to be returned to Mr. Inbusch or to 
any person for his use. After the protest, however, and return of the 
draft upon Mr. Inbusch, and before the receipt and payment of his 
draft, Mr. Hall, the general supervising agent of the Atlas company, 
came to Manistee, and learning that Mr. Inbusch had not paid the 
premium, instructed the agents, as he refused to do so, not to receive 
any payment thereafter. He furthermore instructed them to demand 
a return of the policy left with Mr. Inbusch in Milwaukee by Mr. Se- 
cor. These instructions were disregarded by the agents, save only 
that Mr. Shores says that the draft sent by Mr. Inbusch was collected 
by a clerk in the office, without his knowledge and with no direction 
to do so, while he, Shores, was intending to return it to Mr. Inbusch. 
No demand has been made upon Mr. Inbusch to return the policy. 

It of course sufficiently appears from the statement, that the policy 
in the Atlas company was issued without any previous application or 
request on the part of Mr. Inbusch. Mr. Inbusch says: “JI had not 
authorized, directed or asked the Manistee agents to insure in any 
company for me.” 

Such are the material facts upon which the controversy has arisen, 
presenting, as will be readily seen, some very interesting questions of 
law, which, owing to the pressing nature of other engagements, I am 
sorry I have been unable earlier to examine and decide. I owe an 
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apology to these parties, which I tender here, for the long time which 
has intervened between the submission and hearing and the decision 
I am about to make. 

First, with regard to the liability of the Northwestern National, it is 
obvious that its liability continued at the option of Mr. Inbusch, until 
he chose to accept the return of the unearned premium and apply it 
so far as it went in payment of the premium upon the policy in the 
Atlas company. Until he did this, the Northwestern National was 
liable, or might, in my judgment, have been held liable for the loss. 
It is clear, as well upon the language of the policy above quoted, 
as upon the general principles of law, that the supposed cancellation 
of the policy was wholly ineffectual until ratified or assented to by 
Mr. Inbusch; and considering the peculiar language of the policy, I 
am also inclined to the opinion that his rights were not affected by 
the change of title which took place on the 24th of August. The 
latter proposition is very strongly, if not directly and positively, 
sustained by the adjudications in Bragg vs. New England Fire Insu- 
rance Company, 5 Foster, 289; and in Pratt vs. New York Central 
Insurance Company, 55 New York, 506. But be these questions as 
they may, I am of opinion that when Mr. Inbusch, with full know- 
ledge of the facts, accepted the return premium, he waived his 
rights against the Northwestern National, and released that company 
from all liability upon its policy. Such waiver and release had rela- 
tion to the time when the supposed cancellation was made, and the 
transaction became in effect the same as if Mr. Inbusch had at that 
time, namely on the 20th of September, been notified of the cancella- 
tion and received return of the unearned premium. 

Such being my view respecting the claim asserted against the North 
western National, it becomes my duty next to inquire whether there 
is any liability under the circumstances, on the part of the Atlas com- 
pany, and in approaching this branch of the case, I am fully sensible 
of the delicate and intricate nature of the questions, in some particu- 
lars quite novel, which are involved and which produce a strong feei- 
ing of regret that they were not presented toa judicial tribunal where 
probable or possible error would have been avoided, and whose ad- 
judication of them would have been of some authority and value as a 
guide for future cases. 

Several objections are taken to the liability of this company upon 
its policy, the central and most important one being that there was no 
contract of insurance between Mr. Inbusch and the company at the 
time of the loss, and this being so, that it was incompetent to enter 
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into such contract afterward, and especially that it was wholly incom- 
petent for and entirely without the scope of the authority of the agents 
of the company to so enter or bind the company, by their action. It is 
true, as argued by counsel for the company, that there must be a sub- 
sisting subject of insurance at the time the contract is made, or one to 
come into existence thereafter, and in the preservation of which the 
insured is at that time interested, or there can be no valid contract. 
Property which has ceased to exist—been already consumed by fire— 
and in which no person can be said to have any valuable interest, 
cannot therefore in any legal or proper sense be the subject of the 
contract of insurance. It is also true, as urged by the same counsel, 
that insurance is an aleatory contract-—one depending on the happening 
of some contingent event—and where the event has already happened 
and is known to the parties, so there can be no contingency, there can- 
not in the nature of things be acontract. Looking at the contract, 
therefore, as one made at the time of the actual delivery of the policy 
to Mr. Inbusch, or at the time of the payment by him of the residue 
of the premium to the agents of the company, it follows that it is 
wholly invalid, as well on the ground of incapacity on the part of the 
company itself to make it, as of a want of authority on the part of the 
agents to enter into it for the company. There can be no doubt, I 
think, of the general correctness of the proposition, all other objections 
and difficulties being removed, that no agent of an insurance company 
has authority to enter into a contract of insurance after the property 
insured, or supposed to be, has been destroyed, and that fact is known 
to him, or to the assured, at the time the c ntract is made. 

But the question arises here whether the contract is to be looked 
upon as having been made at the time of the actual delivery of the 
policy, or the payment of the residue of the premium, or whether it is 
to be regarded as having been made on the day of the date of the 
policy and when it was issued and the return premium on the former 
policy applied in part payment by the agents. In other words the 
question arises, whether the doctrine of relation, so familiar to the 
profession and so frequently applied in the law to contracts and busi- 
ness transactions of various kinds, is applicable to this contract, and 
also whether the maxim, omnis ratificatio retrotrahitur et mandato pri- 
ort equiparatur should govern in determining the rights and liabilities 
of the parties. If the case is one where it was competent for Mr. In- 
busch, after the loss by fire, to ratify the unauthorized act of another 
done in his name and for his benefit, before the fire occurred, and so 
as to save him from the loss or damage occasioned by it, then the fic- 
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tion of the law, which carries the act of ratification back to the time of 
the performance of the act ratified, and considers the latter as having 
been done under authority previously granted, or at the request or 
with the consent of the principal made or given at the time, makes it 
a contract perfected before the loss happened, and when all the con- 
ditions requisite to a valid contract of the kind existed, and had been 
complied with. ‘The subsequent sanction,” says Mr. Broom, “ is con- 
sidered the same thing, in effect, as assent at the time; the difference 
being that, where the authority is given beforehand, the party giv- 
ing it must trust to his agent; if it be given subsequently to the con- 
tract, the party knows that all has been done according to his wishes. 
Broom’s Legal Maxims, 836. ‘“ That an act done for another,” says 
Best, C. J., in Maclean vs. Dunn, 4 Bing., 727, (13 E.C. L.,) “by a 
person not assuming to act for himself, but for such other person, 
though without any precedent authority whatever, becomes the act of 
the principal if subsequently ratified by him, is the known and well 
established rule of law. In that case the principal is bound by the 
act, whether it be for his detriment or advantage, and whether it be 
founded on a tort ora contract, to the same extent as by, and with all 
the consequences which follow from the same act done by his previous 
authority.” 

On examination of the authorities it appears that the doctrine above 
referred to and the maxim cited have been several times applied to 
the contract of insurance, and it has been held under circumstances 
very similar to those here presented, that the assured may, after the 
loss has happened, ratify the unauthorized act of another in procuring 
the insurance by giving his assent thereto, and that such ratification 
will be equivalent to previous authority conferred to make the insu- 
rance. Thus in Wolff vs. Horncastle, 1 B. and P., 316, where the 
plaintiffs had effected insurance for the benefit of the consignor of the 
goods, without any order to do so, and the consignor had afterward 
signified his approval, Butler, J., said: “I have doubts whether the 
consignor would not have been liable to pay the premium. But the 
plaintiffs take the opportunity to inform the consignor of their hav- 
ing made the insurance, and he highly approves their acts, which 
brings the icase within the maxim that omnis ratificatio retrotrahitur 
et mandato priori equiparatur.” And Lord Ellenborough approves 
the application of the maxim in Stirling vs. Vaughan, 11 East,620, 628, 
where he says, “the law will presume, if nothing appear to the con- 
trary, that every person accepts that which is for their benefit.” See 
also Routh vs. Thompson, 13 East, 274, 280. 
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In Hagedron vs. Oliverson, 2 Maule & Selwyn, 485, a ship was in- 
sured by one having no personal interest in her, in his own name and 
for every one to whom the same appertained. This was donewithout 
the previous authority of the owner, for whose benefit the insurance 
was in fact effected. ‘The owner gave it no sanction before the loss of 
the ship, but two years afterward adopted the policy; and it was held 
that there could be a recovery for his benefit against the under- 
writer. 

And a late English case in the Court of Common Pleas, Watson vs. 
Swann, 11 J. Scott, N. S., 756. (103 E. C. L.,) which was elaborately 
argued, is a most emphatic recognition of the doctrine that insurance 
taken or obtained without the authority or assent of the owner or 
party in interest, may be subsequently ratified and adopted by him, 
so as to become valid from the date of the policy. The only limita; 
tion put upon the doctrine by that case is, that the owner or party in 
interest for whose benefit the policy is taken, must be known or capa- 
ble of being ascertained at the time the insurance is effected. 

In Miltenberger vs. Beacom, 9 Pa. St., 198, it was held that “ where 
an insurance is made generally by one having an interest, and he re- 
ceives the amount of the loss, another owner may recover from him 


on proving that the insurance was made on his interest, without show- 


’ 


ing @ previous request to make the insurance.” The court in its opin- 
ion says, “It is very clear one may insure, in his own name, the pro- 
perty of another for the benefit of the owner, without his previous 
authority or sanction; and it will inure tothe party intended to be pro- 
tected, upon his subsequent adoption of it, even after a loss has oc- 
curred. This doctrine is asserted in Durand vs, Thorson, 1 Porter, 
(Ala.,) 238; and Watkins vs. Durand, ib., 251.” Again speaking of 
Hagedorn vs. Oliverson, supra, the court says: “This case is comment- 
ed on by Hughes, in his Treatise on Insurance, p. 41. He says of it 
that the insurance being for the benefit of the owner, the reasonable 
presumption was that he would udopt the act; and although he was 
under no legal obligation to repay the premium to the party negotiat- 
ing the policy, there was such a moral obligation as furnished a suf- 
ficient consideration to support his adoption of it, after the happen- 
ing of the loss. The authorities abundantly prove that the contrac: of 
insurance, like other contracts, may be effected by the agency of a 
third person, without the authority of the person to be benefited, if he 
subsequently recognize it. It is true, that to enable the beneficiary 
to sue upon it directly, he must be expressly named, or the policy 
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must be so framed so as to cover, generally or specially, the interest 
of all concerned. 

It follows from these authorities that it is competent for the assured 
or party in interest, in whose name or for whose benefit a policy has 
been issued upon the unauthorized application of another, to adopt, 
even after the loss has happened, the act of the party so applying in 
his behalf, and that, having adopted it, he may sue and recover upon 
the policy against the underwriter. In the present case, however, if 
a stranger to Mr. Inbusch, one having no authority or semblance 
of authority from him, had, verbally or otherwise, at or before the 
time of the policy issued, requested the agents, upon the credit of Mr. 
Inbusch, in whole or in part for the premium, to issue the policy, 
then Mr. Inbusch might have adopted the request of such stranger 
after the destruction of the buildings by fire, and the policy would have 
become a valid contract of indemnity, considered in law as having been 
originally made upon Mr. Inbusch’s application to issue, or upon au- 
thority previously given by him to the person who made the applica- 
tion. Itis of course understood that this privilege of the assured to 
ratify the unauthorized act of another, is subject to the right of the 
underwriter, if first exercised, to repudiate the contract as having been 
made without authority from the other party to it. At any time 
before ratification, the underwriter may reliove himself from all liabil- 
ity, present or prospective, by giving notice to that effect and restor- 
ing whatever he has received under the contract. 

This case differs, therefore, from those which have been decided 
only in this particular, that.the request to issue the policy, made with- 
out authority, instead of coming from a stranger to Mr. Inbusch, and 
the company, came from the agents of the company issuing the policy 
and by whom the policy was written up and reported to the company, 
as in the usual course of business. It is said that this circumstance 
marks a wide distinction, so wide in fact as to exclude the transaction 
from the operation of the principles above stated. The objection pro- 
ceeds upon the principle, very general in its application, that no man 
can at the same time act as agent for two different parties who are 
opposed in interest, and where his duties of agent for the one, require 
him to exercise his best skill and judgment to promote the interests 
and secure the advantage of that one as against the other party. 
This, it is said, was the relation in which Messrs. Secor, Shores & Dou- 
ville stood to the insurance company, and which precluded them from 
acting as agents for Mr. Inbusch to make the request. On the other 
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hand it is argued by counsel for Mr. Inbuscb, with very great, and, as 
I think, convincing force and ability, that the attitude of Messrs. Se- 
cors, Shores & Douville, as agents of this company, was not such as to 
incapacitate them from acting for Mr. Inbusch in this particular, or 
from preferring in his behalf a mere request to have the policy issued 
for his safety and protection. 

Counsel argues that the agent who replaced the risk in the Atlas 
company acted exclusively as the agent of the company, except in 
the mere matter of preserving the policy after taking for granted Mr. 
Inbusch’s acceptance; that the decision to issue the policy, the issue, 
the retention of the premium, the notice and accounting to the insur- 
ance company were the material acts and were done in his character 
as agent of the company; that there was no employment by or acting 
for Mr. Inbusch that could in the least conflict with his duty to the 
company; that he only held the policy subject to Mr. Inbusch’s order, 
which was no such agency as conflicts with the rights of the company, 
but on the contrary was all done in its interest; that the benefit to 
Mr. Inbusch was incidental and not the motive of the agent’s action, 
who seized upon the occasion to do, as a stroke of business for the 
company, a thing for its advantage by issuing the policy which he 
presumed Mr. Inbusch would not reject; and that he did not on Mr. 
Inbusch’s part solicit the company, er as the agent of Mr. Inbusch 
procure the company to issue the policy, but rather on the com- 
pany’s part entered into the contract, assuming Mr. Inbusch’s assent. 
And counsel further, by way of illustration, argue that if one go to 
the office of an insurance agent and ask him to insure, and afterward 
to keep the policy in his safe until the assured calls for it; or if the 
assured asks the agent to co lect the premium from a third person 
who owes him; or if he asks him to select a good company out of those 
represented by him; or if he asks the agent to give him notice in sea- 
son before the policy expires, so that he will never be without insur- 
ance, or to reinsure him in some good company in case the policy 
he now obtains shall become worthless, such requests on the part of 
the assured, it is argued, are not an employment or taking possession 
of the agent by the assured to that extent or in that manner that the 
policies thus obtained are voidable by the insurance companies. 
Counsel says, and I doubt not truly, that these are matters of con- 
stant practice with insurance agents, and I agree with him in the 
position that there seems to be no valid objection to them. As ar- 
gued, it seems not to be such an employment as tends to lead the 
agent astray from his duty to his principal, the insurance company. 
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It leaves the company, through its agent, or for itself directly, to fix 
the rate, the time, the amount, the conditions, and all the other terms 
of the insurance, only limited by his duty to the assured, which arises 
from the latter’s request, namely, that these terms shall not be un- 
usual nor unreasonable. Such are some of the views presented by 
counsel for Mr. Inbusch, and I must confess that they seem to me 
very sound and forcible. The Supreme Court in Stewart vs. Mather, 
32 Wis., 344, 351, in considering the point, identical in principle with 
that here presented, whether an agent, to sell the property of his prin- 
cipal, could himself become the purchaser of it from the principal, so 
as to be entitled to recover his commissions on the sale, clearly recog- 
nize the general rule that the agent cannot become the purchaser, but 
further says: ‘“ But the question presents itself, whether there may 
not be exceptions growing out of the peculiar nature of the agency, or 
certain special or limited agencies not falling within the reason of the 
rule, and so not within the rule itself. The reason of the rule is very 
plain. It is, that the interest of the party as purchaser, being adverse 
to that of his principal, supposing the agency still to continue, might 
most naturally and ordinarily would lead to a violation of his duty as 
agent. Ifa case can be presented, however, not within the reason of 
the rule, as of an agency limited toa time anterior to the purchase, or 
where the agency may be said to have expired, or the duties to have 
been performed before the purchase takes place, to such a case it is 
presumed the rule would be held-inapplicable.” Then follows in the 
opinion a statement of certain supposed cases to which it is said the 
rule would not apply, and several decisions are cited in which it was 
held that a person might at the same time be agent for both parties, 
to a contract or transaction, aud recover compensation for his services 
from each. Now it seems to me that the agency here, so far as Mr. 
Shores assumed to act for Mr. Inbusch without any previous order or 
direction, was of that limited kind which expired before the time ar- 
rived when it became negessary for the agent to perform any acts 
whatever for or on the part of the insurance company. ‘The assumed 
agency was limited to making a request to issue a policy in the usual 


form and upon the usual terms and conditions, or upon such 
terms and conditions ‘as the company or the agents saw fit to 
require or impose, and in all that was done thereafter the 
agents acted strictly and exclusively as the agents of the 
company. If at any previous time Mr. Inbusch had authorized 
the agents in their discretion or whenever they deemed it neces- 
sary or proper, regard being had to his interest and welfare, to apply 
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for insurance in his behalf, there can be little doubt, I think, that the 
policies issued pursuant to such authority or request would have been 
valid, and, if valid when so issued, then the issue without such pre- 
vious authority or request is the proper subject of subsequent ratifi- 
cation and affirmance so as to give original validity to the contract. 
I may mistake, but it certainly appears to me that the agency to make 
the request is the most formal and least substantial of all the acts 
deemed necessary in law to the validity of the contract, and I cannot 
perceive why the agent of the underwriter cannot also become the 
agent of the assured to perform this one act. I can see nothing in 
such agency inconsistent or incompatible with his agency or employ- 
ment for the underwriters—nothing which should lead to any infidel- 
ity, or disregard o* duty or violation of trust, on the part of the agent, 
toward the underwriters. Indeed it seems to me, as argued by 
counsel, rather promotive than otherwise of the true interests and 
advantages of the underwriter, that his agent should be thus permit- 
ted to so act and to prefer requests in behalf of persons desiring in- 
surance. I hold, therefore, that the agent of an insurance company 
may so act in behalf of a person whose property is insured by the 
company through his agency, and that, where such act has been per- 
formed by the agent without the previous authority or direction of 
the assured, and there has been no fraud or unfairness, then the sub- 
sequent assent of the assured, even after the property has been de- 
stroyed by fire, cures the defect and is equivalent to an authority or 
direction for that purpose previously given by him. 

It will be observed from the statement of facts above made, that, 
except as to the question of delivery, which will be presently spoken of, 
the policy under consideration lacked nothing essential to its com- 
pleteness and validity, save only the mere formality of a request made 
by Mr. Inbusch to issue it. On the part of the company nothing re- 
mained to be done to make it in all respects perfect and obligatory. 
The issuance of it had been regularly reported to the company on the 
day of its date, and had been assented to and approved by the com- 
pany many days before the fire took place. The money of the assured 
had also been paid or appropriated to the use of the company in sat- 
isfaction of most part of the premium, for thé residue of which the 
agents were authorized, if they chose, to extend to him a credit. On 
the side of the company, therefore, it was a contract fully and fairly 
executed the same as any other, and it required only the assent of the 
assured to make it binding upon him, which assent, when given, operat- 
ed as from the beginning or date of the execution by the company. 
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It is said, however, that the contract is incomplete and the policy 
ineffectual until it has been actually delivered to the assured. This 
position is not sanctioned by authority. On the other hand the rule 
on this subject, as I find it laid down and sustained by the adjudica- 
tions,is as stated by Mr. May in his treatise on the Law of Insurance, 
sec. 60. The author says: ‘‘ To constitute a delivery of a policy it 
is not necessary that there should be an actual named transfer from 
one party to the other. The agreement upon all the terms and the 
issue and transmission to the agent of a policy in accordance there- 
with, for delivery without conditions, is tantamount to a delivery to 
the insured. The delivery may be by any act intended to signify that 
it shall have present vitality. A policy purporting to be signed, sealed 
and delivered, as required by the charter, is complete and binding as 
against the party executing it, though in fact it remains in his po- 
session, unless some further act be required by the other party to sig- 
nify his adoption of it. No formal acceptance is necessary to com- , 
plete the delivery.” I think the policy in question, being ratified by 
him, would have been effective in favor of Mr. Inbusch without any 
actual manual transfer of it to him; and it seems to me also that the 
delivery which was made was as much within the scope of the author- 
ity of the agents as it would have been had the policy been issued 
directly from the office of the company on application to that office, 
and forwarded to the agents at Manistee for delivery to Mr. Inbusch 
before the fire occurred, but had remained in their hands until after 
its occurrence. In Ellis vs, Albany City Fire Insurance Company, 50 
New York, 402, it was held that an unrestricted authority to an agent 
of a fire insurance company to negotiate a contract of insurance by 
issuing a policy, included authority to make a valid preliminary con- 
tract for such issue, and that where such contract had been made 
before the destruction of the property by fire, the agent was author- 
ized to fill, countersign, issue, and deliver the policy after such de- 
struction. 

Another objection taken on the part of the company grows out of 
the instructions given by Mr. Hall, the general supervising agent of 
the company, to the agents of Manistce not to receive the balance due 
from Mr. Inbusch on the premium and demand a return of the policy. 
It would be enough, perhaps, to observe of this transaction that the 
instructions thus given by the general agent to the local agents were 
wholly disregarded by the latter, and that no notice of them was re- 
ceived by Mr. Inbusch until after the contract of insurance had been 
fully satisfied on his part. To have rendered such instructions effect- 
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ual, as a rejection of the contract on the part of the company, notice 
of them should have been given to Mr. Iubusch before ratification by 
him. But more than this, the instructions, if they had been carried 
out, would have been ineffectual as a rejection of the contract on the 
part of the company, for the reason that there was no direction given 
to return the money which had already been received and appropriat- 
ed in part payment of the premium. The company could not retain 
Mr. Inbusch’s money, and at the same time repudiate the contract or 
debar him of the right of ratification. 

Another objection is that since the policy in question was written, 
to take the place of the former one which was not canceled, the prop- 
erty was doubly insured without the assent of the company, and the 
policy void on that ground. This objection vanishes when we con- 
sider the legal effect of Mr. Inbusch’s acts of ratification, which were 
in reality performed at one and the same moment, both with respect 
to the cancellation of the first policy and the issuing of the second 
one. Such acts of ratification had relation to the time when the acts 
ratified were respectively performed, and the cancellation of the old 
and the issue of the new policy, became as if each had been done 
under the previous notice to or authority obtained from Mr. Inbusch. 
There was, therefore, in contemplation of law no double insurance. 

It follows from these views that the Atlas Insurance Company is 
liable in damages to Mr. Inbusch upon the policy issued by it, and 
that there is no liability on the part of the Northwestern National 
Insurance Company, and+I accordingly so find, award, and determine 
upon the issues which have been submitted to me. 

Dated at Milwaukee this 12th day of April, 1875. 

Luruer S. Dixon, Sole Arbitrator. 





MISCELLANEOUS. 


The following summary of cases, chiefly in the lower courts, is from 
various sources, not official. 


Fire.— What constitutes materiality in a misdescription. 

One of the conditions of the policy was, that “any material misde- 
scription of any of the property proposed to be hereby insured, or of any 
building or place in-which the property to be so insured is contained, 
and any mistatement of or omission to state any fact material to be 
known for estimating the risk, renders the policy void as to the prop- 
erty affected by such misdescription, misstatement, or omission re- 
spectively.” The claim was resisted by the liquidator of the company 
on the ground that, in the description of the property for the purpose 
of the policy, a portion of it was described as roofed with slate, where 
as that portion was roofed with felt. To this it was replied that this 
description was unimportant, as the property misdescribed was only 
of the value of £200, and was not in fact, burnt. 

Held, that if the company had known of the felt roof, they would 
neither have refused the risk nor raised the premium; and, this being 
so, the misdescription was unimportant. There is no doubt that if 
the description is in the form of a warranty, or amounts to a warran- 
ty, it must be strictly true, or the policy will be void. “The party 
proposing an insurance is bound to communicate to the insurer all 
matters which will enable him to determine the extent of the risk 
against which he undertakes to guarantee the insured.” Bates vs. 
Hewitt, L. R., 2 Q. B., 595. 

The principle applicable to the present case was that stated in 
Smith’s Merc. Law, 8th edition, page 405—viz., “if the descrip- 
tion of the property be substantially correct, and a more accurate de- 
scription would not have varied the: premium, the error is not mate- 
rial.” The Newcastle Insurance Company vs. M’Mullan, 3 Dow., 255; 
Parsons vs. Bignold, 15 Law Journal Reports, Chancery, 379; 
Anderson vs. Fitzgerald, 4 House of Lords, 484, 497, 502. Donald 
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vs. The Law Life Insurance Company, L. R., 9 Q. B., 328; Doe vs. 
Manning, 4 Camp., 76; Benham vs. the Guarantee Society, 7 Exch., 
744; and Towle vs. the National Guardian Society, 3 Giffard, 42. 

In Re the Universal Non-Tariff Fire Ins. Co., ex parte Forbes & Co. 


Decision rendered Feb. 20, 1875. Vice Chancellor’s Court, Eng. 
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